Chair’s Report

On the APEC Intellectual Property Rights Experts Group XIV Meeting

Hong Kong, China, 19-20 March 2002

Introduction

1. The fourteenth meeting of the APEC Intellectual Property Rights Experts Group (IPEG XIV) was held in Hong Kong, China on 19-20 March 2002.

2. The meeting was attended by representatives from Australia, Canada, People’s Republic of China, Hong Kong, China, Republic of Korea, Japan, Mexico, Republic of Philippines, Singapore, Chinese Taipei, Thailand, United States of America and Vietnam. The APEC Secretariat also participated.  The list of participants is attached as Annex.
Agenda Item 1: Opening

3. The outgoing Chair reported that the WHO and INTA withdrew their requests to be observers at this meeting.  He was informed that INTA might want to participate in the later IPEG meeting.  The outgoing Chair asked for the comments from Member Economies on the general participation of INTA. 
4. Singapore commented that it might be useful to have organizations like INTA joining the meeting on a specific topic of mutual interest.  However, because of confidentiality issues, they should not be allowed to attend the full meeting and on a regular basis.  IPEG might create a special slot to engage them. Australia supported Singapore on this issue.

Agenda Item 2: Adoption of the Agenda

5. Korea proposed to bring forward para. 6 (5)(e).  The drafted agenda (see Document IPEG XIV-2) was adopted with the modified order of terms.

Agenda Item 3: Report to and Instructions from the CTI

6. The outgoing Chair briefed the IPEG on his report to the recent two CTI meetings in Dalian, the People’s Republic of China on August 20-21, 2001 and in Mexico City, Mexico on February 25-26, 2002.  He reported to Member Economies regarding proposed work plan and expected outcomes for 2002 (see Document IPEG XIV-3-1).  He also highlighted the Collective Action Plan and reported that it had been proposed in the CTI meeting that IPEG would continue to engage in CAP-based activities in 2002 while               emphasizing the following three items: (i) for ensuring support for easy and             prompt acquisition of rights, discuss and exchange views deeply of                simplification and streamlining of  procedures; (ii) the promotion of IPR             related activities, in particular through  technology transfer among             Member Economies; and (iii) the strengthening of dialogues on the enforcement of  IPRs after the implementation of TRIPS Agreement.

7. The APEC Secretariat presented instructions from the CTI.  The issues of broadening and updating of the OAA, identification of pathfinder initiatives and the review of CAP implementation had been highlighted (see Document IPEG XIV 3-3).
Agenda Item 4: Appointment of the new Chair

8. The outgoing Chair reported that the last CTI meeting confirmed the taking over of IPEG Convenorship by Chinese Taipei, and the Chair by Mr. Chun-Fu Chang, the Director of the General Planning Department, Intellectual Property Office, Ministry of Economic Affairs of Chinese Taipei succeeding Japan and Mr. Akihiro Kobayashi, respectively.  As there was no opposition, such appointments were unanimously approved.

9. Singapore made a vote of thanks to the outgoing Chair on behalf of the Member Economies and summarized the outgoing Chair’s achievements. Mr.Chang thanked Mr. Kobayashi and asked for Member Economies’ support.              He thanked Hong Kong, China for hosting the meeting.

10. Several Member Economies thanked Mr. Kobayashi for his work and congratulated Mr. Chang on his appointment.

Agenda Item 5: Report on the Result of the APEC IP Experts Capacity-Building Program for TRIPS Implementation 

11. Hong Kong, China briefed the IPEG on the seminar relating to the APEC IP Experts Capacity Building Program for TRIPS Implementation, which had been hosted by Hong Kong, China in its Intellectual Property Department  from 25 February 2002 to 1 March 2002.  The objective of the seminar was to provide an opportunity for Member Economies to enhance their capacity for TRIPS implementation.  Twelve Member Economies participated in the Seminar. A CD-ROM of the program was distributed to each and every Member Economy at the meeting.
12. Australia, Mexico and Philippines thanked Hong Kong, China for hosting the Seminar.  Singapore thanked Hong Kong, China for assisting developing Member Economies to comply with TRIPS Agreement.

Agenda Item 6: New Collective Actions

(1)
Item a: Deepening the Dialogue on Intellectual Property Policy (Lead Economy: Convenor)

13. Singapore made a briefing on certain IP topics highlighted in the Doha Declaration, as adopted on 14 Nov. 2001 that would be covered at the WTO TRIPS Council, including public health and medicine; multilateral system of notifications and registration of geographical indications for wines and spirits; extension of protection of GI other than wines and spirits; examination of relationship between the TRIPS Agreement and the Convention on Biological Diversity; and the protection of traditional knowledge and folklore.

14.
Canada indicated that TRIPS Council was grappling with a number of very important items and clarified that the only item under negotiation was the multilateral registry system for wines and spirits. Other items, including e-commerce and the patentability of life forms require further discussion.

15.      The Chair concluded by welcoming more inputs from Member Economies to be discussed at the next meeting.

(2)
Item b: Support for Easy and Prompt Acquisition of Rights

(i)
(item b-1) Participation in International IP-related Systems (Lead Economy: the USA)

16.   USA presented its paper on Participation of Domestic IP Systems in International IP Systems Currently Operating or Under Consideration (see Document IPEG XIV-6-2-i-1).

17.
Japan reported that it was on the process of revising the Patent Law and the Trademark Law in order to adapt to the revision of Article 22(1) of the Patent Cooperation Treaty and the Common Regulations under the Madrid  Agreement Concerning the International Registration of Marks and the Protocol relating to that agreement respectively. As part of the WIPO Funds-in Trust/Japan activities, the Regional Symposium on the Enforcement of IPRs and the Training Course on the Enforcement of IPRs were held in cooperation with the JPO. Japan ratified the WIPO Copyright Treaty (WCT) in 2000. Japan's Copyright Law would be amended to comply with WIPO Performances and Phonograms Treaty (WPPT) by the end of May in order to join WPPT this year.  Of Member Economies, only Indonesia, Japan and USA had ratified WCT and/or WPPT. Japan encouraged Member Economies to ratify WCT and WPPT.

18.     Hong Kong, China said its Copyright Law was largely in compliance with WCT and WPPT.  As it was not a sovereign state, it was not in a position to ratify the WCT and WPPT.  Hong Kong, China supported these two treaties.

19.
Australia reported that on 1 April 2001, its Patent Law adopted further changes in relation to the Patent Law Treaty.  It would need to make further changes prior to accession.

20.     Singapore said that it had implemented most parts of the Patent Cooperation Treaty.  Singapore asked USA why the legislation was pending in relation to Madrid Protocol.  The USA said it was close to ratifying the Madrid Protocol.

21.     Chinese Taipei reported that it would implement WCT and WPPT by amending its relevant laws, which had been already in the drafting process.

22.     The Chair suggested keeping this subject on the agenda of next meeting.

(ii)
(Item b-2-1) 
Establishing Internationally Harmonized IPR Systems (Lead Economy: Japan)

23.
Japan reported that there were three main goals of SPLT (Substantive Patent Law Treaty): reducing applicants’ costs, relieving workload of IP offices and improving predictability of patent examination results. It also reported on main topics regarding the draft SPLT.
24.
Vietnam said it was in the process of acceding to the World Trade Organization.  It then highlighted various items of IP legislation it had passed, in line with TRIPS Agreement, including protection for plant varieties, a customs law, border enforcement and measures on confidential information relating to copyright.  Vietnam had issued a Joint Circular on Copyright.

(iii)
(item b-2-2)
Standardization of Trademark Application Forms (Proposed by Singapore) 

25.
Singapore presented a revised proposal regarding standardization of trademark application forms taking into account Member Economies' comments (see Document IPEG XIV-6-2-iii-1).  The Common Form for Trademark Applications in APEC Member Economies was proposed to use as a guide to devise a domestic trademark application form.  Special requirements of individual Member Economies could be incorporated in Annex.  The broad objectives were to enable those involved in IP to have a first glance at the whole picture of the commonalties and differences regarding trademark applications, and to allow businessmen to know the requirements of trademark applications within APEC.

26.
Singapore said that three Member Economies had submitted their special requirements since IPEG XII, namely Canada, New Zealand and USA.
27. USA voiced its opinion that a “maximum data elements required” approach is preferable to a standardized form.

28.     The Chair said that this item had been discussed since IPEG XI meeting.  He requested Member Economies to continue giving comments to Singapore in order to complete this project by the next meeting.

(iv)
(item b-2-3) Well-known Trademarks (Lead Economy: Thailand)

29.      Thailand would report on this item at the next meeting.

(v) (item b-3) Cooperation on Search and Examination (Lead Economy: Japan)

30.     Japan made a presentation regarding A Study on Effective Utilization of the Internet as a Tool for Sharing Examination Results among Intellectual Property Offices (see Document IPEG XIV-6-2-v-1).

31.
USA commented on automatic translation and said it would be difficult to find accurate translation for patent claims because of the specific technical terms in related disciplines.

32.
The People’s Republic of China stressed that the patent claims affected the scope of protection of patent.  With incorrect translations, it would be difficult for examiners to judge the claim, and sometimes, even attorneys made incorrect translations.  Automatic translation might not be realistic at this time and needed to be reconsidered.

33.      Hong Kong, China commented that the automatic translation was available on Internet.  Although there were many imperfections, it should be examined further. Subsequently Hong Kong, China gave a demonstration of translation facilities available on the Internet.

34.    Chinese Taipei commented that the automatic translation facilities on the Internet were useful for translating general terms.  However, these facilities            were not accurate enough to translate patent terminology.

35.
Japan said that an automatic Japanese to English translation mechanism had been provided on the JPO website since 1999.  It was exploring the feasibility of machine translations.

36.
Korea suggested the possibility of establishing a link to legal and technical terms and focus on accuracy, not on translation only.  It might build up some databases.

37.
The Chair said this issue needed to be further explored.  

38.      Japan presented its paper entitled "Comments from Japan to Patent Agenda"              (see Document IPEG XIV-6-2-v-2b).

39.
Australia made a presentation on ISO 9001 standards (see Document IPEG XIV-6-2-v-3).  Japan asked if Australia could further study this topic.

40.
The Philippines asked Australia to share information about ISO standards.  

41.     Canada asked about the impact on workload in relation to 5-month examination standard.  Australia replied that its experience was that the time frame could be met in general.

42.      Mexico reported that its National Copyright Institute had recently received ISO certification.

43.    The Chair suggested keeping the subject of ISO 9001 standards for the next meeting.

(3)
Item c: Electronic Processing of IPR-related Procedures


(i)        (item c-1) Electronic Filing Systems (Lead Economy: USA)

44.
The USA presented a paper on the Promotion and Benefits of the United States Patent and Trademark Office’s e-Government Initiatives (see Document IPEG XIV-6-3-i-1a).  It briefed on the operation of EFS（Electronic Filing System）and TEAS (Trademark Electronic Application System).  It explained the specific advantages and long- term economic benefits of e-filing.  It also stated its overall vision of trademarks in future.  Its long-term goal was to introduce a complete electronic file management system (Trademark Information System or TIS).  A dramatic difference in this area would be seen by 2004.  It further commented that for the promotion of e-filing, education and aggressive marketing were important.

(ii)
(item c-2) Dissemination of Information by Electronic Means

(Lead Economy: Australia)
45.
Australia said that it had updated IPEG website.  The APEC IPEG website (www.apecipeg.org) was fully accessible and operational.  Australia had requested Member Economies to nominate a web contact who would be responsible for maintaining and updating member materials on the website.  Ten replies had been received from Canada, Hong Kong China, Japan, Korea,  Mexico, New Zealand, Papua New Guinea, Singapore, Chinese Taipei and United States of America. Australia encouraged the remaining Member Economies to provide the name of the web contact person.

46.
Australia provided statistics on the use of the website.  Australia reported that amongst the most commonly accessed pages were the APEC home page and the IP Australia snapshot.  Visitors from Australia, People’s Republic of China, Singapore and USA most frequently visited the website.

47.      Australia presented a final report on the survey of laws.  In an earlier meeting, it was stated that it was useful to update the survey regularly and maintain materials on IPEG website.  Australia had circulated the survey lately and asked Member Economies to update the materials.  Australia proposed to keep this topic on the agenda.  Canada reminded Member Economies to provide clear link to the website.  The Chair urged Member Economies to respond to Australia’s request, and that Chinese Taipei was requested to do the follow up work.

(4) Item d: Appropriate protection of IPR in new fields -  Hague Conference (i)        (item d) Hague conference on Private International Law

48.
Hong Kong, China briefed Member Economies on the proposed Convention on Jurisdiction and Foreign Judgments in Civil and Commercial Matters.  Since 1999, its Department of Justice had conducted two rounds of consultation but few comments had been received on the IP related aspects of the draft Convention.  Hong Kong, China appreciated the importance of the IP-related provisions in the draft Convention and recognized that international rules on jurisdiction and enforcement of judgments would be beneficial to parties involved in international litigation on IP matters.  On the basis of the Interim Text of the proposed Convention, which represented the outcome of the latest discussion in the first part of the Hague Diplomatic Conference held in June last year, the Intellectual Property Department of Hong Kong, China had issued a consultation paper in February this year, seeking views from professional bodies, academic institutes as well as stakeholders on the IP-related aspects of the proposed Convention.  Hong Kong, China welcomed comments.  Hong Kong, China aimed at analyzing and consolidating the comments.

49.
Australia said that the Secretariat of the Hague Conference had issued a consultation paper relating to judgments.  By the end of the June session, six issues were still lacking in consensus, including Internet and e-commerce, patent, trademarks, copyrights and other IPRs.  There was still uncertainty whether Hague Convention should or could deal with IP.  There was very considerable discussion on whether the Convention should touch on patent jurisdiction at all.  Australia was of the view that the forum, which registered a patent, must have exclusive jurisdiction for the disputes on validity and infringement actions.

50.
USA advocated limited jurisdiction, e.g. choice of law clause in a contract, and commented that current situation had not yet matured to reach Agreement.


(ii)
(item d-1) Protection for Biotechnology and Computer-related Inventions (Lead Economy: USA)


Protection for Biotechnology Inventions

51.  Australia circulated a biotechnology training package.  A final draft of training handbook was presented.  The handbook was designed to provide a practical introduction of IPR for biotechnology, management of biotechnology, IP issues, rights, research, licensing commercial issues and general guidelines. Australia welcomed any comment as to how the handbook could be used in a capacity-building course, and would upload the final version to APEC website. It wished to keep this item on the Agenda.

52.
USA presented the USPTO Guidelines for Examination of Patent Applications for Gene-Related Technologies (see Document IPEG XIV-6-4-ii-1b).  The Guidelines helped examiners to consider whether an invention met the statutory requirements for patentability. In principle, USA held that Genes were patentable subject matter, which should include anything under the sun that was made by man.

53.
Canada said it was in the process of consulting with Canadian stakeholders on this issue and was examining the many questions related to biotechnology, and patentability of life forms. Canada also noted that there had been much debate in TRIPS Council on this issue and in many other fora.   Canada particularly highlighted the importance of the ongoing work in WIPO at the Intergovernmental Committee on Genetic Resources, Traditional Knowledge and Folklore.

Protection for Computer-related Inventions

54.
USA presented its paper on “Business Method Patents” (see Document IPEG XIV-6-4-ii-2a).

55.
Hong Kong, China asked about quality assurance system at the USPTO.  USA confirmed that its patent office would not review every application for business method patent, but would check them randomly.

56.
Japan asked why there was such low rate of approval of patent for business methods (46%).  The USA replied that one reason was that checking was more rigid in this area.

57.
The People’s Republic of China asked whether the business method patent was limited to Internet use.  The USA said that this was not the case.  Class 705 was limited to computer-implemented processes, but it was possible to register business methods in other classes.

58.
Chinese Taipei asked about the quality of examiners.  The USA said it was recruiting examiners with economic and financial academic backgrounds.

59.
The USA also briefed Member Economies about the training that patent examiners were given when they joined USPTO.  There was careful supervision of new intakes.

60.      The Chair suggested that this topic to be discussed in the next meeting.

(iii) (item d-2)  Protection for Geographical Indications

(Lead Economy: Mexico)

61.     Mexico gave an update on its GIs Questionnaire. Australia, People’s Republic of China, Hong Kong China, Japan, Korea, Mexico, New Zealand, Philippines, Singapore, Chinese Taipei, USA and Vietnam had responded to the GIs Questionnaire sent out by Mexico. 

62.    Canada indicated that it was in the process of drafting its response, and was close to submission. The Philippines was consulting internally on the issues.

63.     Likewise, Mexico also urged Members to provide responses on the Snapshots List of domestic GI examples protected by each APEC Member Economy and stressed that such list was information only and was not binding.  The object of having a snapshot was for the promotion of GIs rather than harmonization of protection standards. Australia, Mexico, Peru, New Zealand and Russia had responded. Chinese Taipei was preparing its snapshots.
63.   Canada was drafting responses, which were close to submission.  The Philippines was consulting internally on the issue.  Chinese Taipei was preparing its snapshots.

64.   Australia presented a paper entitled  "Extension of the Higher Level of Geographical Indication Protection under TRIPS" which discussed the extension of GIs.  Australia said that careful consideration was needed on this issue.  An extension of GI protection would lead to an amendment to the TRIPS Agreement.  The costs to consumers, trade implications and impact on markets should be taken into account.  General provisions were already in TRIPS Agreement in respect of consumer protection and unfair competition regarding GIs.

65.      Canada encouraged Member Economies to pay attention to the issue as it had a long-term impact.

66.    The People’s Republic of China reported that it had recently amended its Trademarks Law to the effect that GIs would be explicitly protected by certification trademarks.

67.       The Chair proposed to keep this agenda item for discussion next time.


(iv)
(item d-3) Electronic Commerce (Lead Economy: Australia)

68.
Australia referred to its paper "E-Commerce and IP - an APEC IPEG Road Map".  It would circulate the finalized copy to all Member Economies.


(v)
(item d)  Others

69.    Hong Kong, China referred to its paper on the Interface between Modern                                              Intellectual Property Principles and Traditional Medicinal Knowledge (see      Document IPEG XIV-6-4-v-1).

70.
Australia noted that it had made a presentation on the work of the WIPO Intergovernmental Committee on genetic resources, traditional knowledge and folklore in last meeting.  In WIPO IGC last December, Australia proposed a compilation of the key features of existing intellectual property clauses relating to the use of genetic resources.  Australia said that a database was needed.

71.
Showing the basic support to the Australia’s proposal, Japan was of the view that it was difficult to gather contractual terms from private sector.  It was looking for more consultation and discussion at the WIPO meeting to be held in June.

72.
Hong Kong, China encouraged delegates to join the APEC Symposium on Traditional Medicine (19, 20, 22 March) after the conclusion of this IPEG meeting. The Chair invited Hong Kong, China to make a presentation on the outcome of this Symposium at the next IPEG meeting. 
(5)
Item e: Cooperation for Improvements to the Operation of IP Systems (Lead Economy: Korea)

73.
Korea briefed Member Economies on the APEC/IPEG Technical Cooperation Project of IPO Automation in the APEC Region (see Document IPEG XIV-6-5-2).  Korea would distribute a survey to find out the current status of IT systems of IPOs in APEC region and do a consultation paper.  Korea would seek TILF funding.  The project aimed at (i) establishing well-organized cooperative relations among Member Economies; (ii) developing a strategic plan; (iii) creating an inventory database of IPO automation know-how and (iv) standardizing business practices and sharing valuable information among Member Economies in the APEC region.
74.
Korea suggested the establishment of a Special Committee for Information System Development (CISD) under the IPEG, aiming at providing state-of-the-art technical advice and support for IPO automation in the APEC region. The value-added role of the newly-formed CISD would be to assist and to facilitate the sharing of best practices among IPOs in the APEC region, and to give developing Member Economies instant access to information, with a view to enhancing the interoperability of information systems in IPOs, facilitating electronic integration of IPOs in the APEC region and improving the performance of services provided by IPOs in terms of cost and efficiency. 
75.
The Chair asked the APEC Secretariat to explain the rules on formation of committees/sub-groups. APEC Secretariat advised that the general guidelines for setting up of new fora require the fora to have clear terms of reference, spelling out its tasks and a fixed term for completion of the tasks.   A review mechanism could be included to enable the review of the terms should an extension be required.
76.
Korea clarified that it did not intend to make the Special Committee an official one and the Special Committee would be formed purely on voluntary basis.

77.
Australia commented that this was a useful contribution in considering how to take forwards the development in IT areas.  Australia was also contemplating the use of automation and information technology to improve the administration of its operations.  Australia would like to be involved in this kind of initiative.

78.
Singapore commented that it would need to consult with experts back in capital on the technical aspects and suggested that members be allowed to take the proposal back for comments so as to enable a more in-depth discussion at the next meeting.  For purposes of the Group’s discussion, Singapore raised two questions as preliminary comments:
i) If APEC funds were used, the proposed program needed to dovetail with a number of existing IT projects run by international bodies, e.g. JPO and EPO.

ii) Many databases had already been set up.  It was necessary to avoid overlap and to ensure that the creation of knowledge management database, best practices and know-how must be value-added and benefit APEC Economies in general.

79.
Korea acknowledged that there were other IT projects run by international bodies but noted that the proposed program had a different focus, i.e. on providing main ideas to assist Member Economies in developing their own master plans in automation. It could be started with a group of 5 selected Member Economies.  The database would contain information on software and hardware, project management methodology, business process reengineering, WTO TRIPS Agreement and other international treaties.  Member Economies in developing their own systems could make reference to these databases.

80.
As regards APEC funding, Korea said it was proposing a multi-year project.  This year, Korea would seek about US$398,500 for 2003 from APEC, and would itself spend US$200,000.  With this fund, Korea would visit representative Member Economies to study and analyse their IT automation status.  Korea would suggest a master plan for each of the representative Member Economy.

81.
The Philippines said it was developing its own system and inquired how it could avail itself of the expertise of this Committee.  Korea appreciated that there was a gap in IT readiness between developed and developing Member Economies.  This Committee sought to narrow this gap and could assist Member Economies, which already had their own internal systems.

82.
Chinese Taipei appreciated the importance of automation for IPOs, and welcomed Korea's initiative.  It hoped to benefit from the project.

83.
Japan said that, as there were many IT cooperation projects, it was extremely important to examine the proposal in order to avoid confusion.

84.
The Chair commented that more discussion was required before IPEG could endorse this project.  Member Economies were invited to keep close contact with Korea and seek necessary clarifications, so that Korea could come up with a better-suited proposal and present it to Member Economies at the next meeting.

85.
The Chair expressed concern about time constraints. The funding requested for the project was for 2003 and would need approval of the next CTI meeting in May.  The next IPEG meeting was in July.  The Chair invited comments from Member Economies.
86.
Singapore asked if there were any inter-sessional procedures to consider the proposal.  The APEC Secretariat informed the Member Economies that technically, all proposals seeking 2003 funding project would need to be considered and approved by the CTI meeting, which was in May.  Then the proposal would need to be submitted to BMC, which was scheduled tentatively to meet from 23 to 25 July.  As long as the proposal was ready for the CTI meeting in May, Member Economies could decide if they wanted to deal with the proposal inter-sessionally.  All proposals going to BMC meeting would first be prioritized and ranked together with the proposals from other sub-fora by CTI.  The deadline for submission to BMC had normally been set at six weeks prior to the BMC, i.e. around June. 
87.
Singapore said IPEG should not make undue haste in considering the proposal, which should be fine-tuned to avoid overlap and to ensure their proposal added value.
88.
Korea said, in connection with the argument that there were overlapping schemes, that this scheme would provide Member Economies with a total solution, which was not currently available.  It would help developing Member Economies develop their own IT systems or master plans.

89.
Singapore said it was not against the proposal, but any project must be beneficial to the whole group.  This project apparently was aimed at Members or groups, which wanted to go the electronic way.  However, they had some ongoing projects.  Before proceeding further, Korea needed to have a firmer sense of who were the targets of the scheme, who really wanted it or needed it.

90.    The Chair asked Member Economies to comment on the revised proposal, which Korea would circulate by the end of this month.  Member Economies were required to give comments by 20 April.  Korea was requested to accommodate those comments and finalize its proposal in early May for submission to CTI. The Chair also reminded Member Economies that other projects seeking funding would need to be discussed and ranked.

91.
Korea presented a survey questionnaire on the IT levels of IPOs for Member Economies’ comment.  It would be discussed at the next IPEG meeting.

92.
Korea summarized the APEC International Symposium on IT and IP held at Daejeon (see Document IPEG XIV-6-5-3).  A small group was needed to evaluate the symposium.  Korea would contact two or three Member Economies informally to evaluate the symposium.

93.
Hong Kong, China said it had sent four delegates to Korea’s Symposium on IT and IP and had learned a lot.  It would be happy to assist Korea in any evaluation.

(6) Item f: Establishing Effective Systems for IPR Enforcement (Lead Economies: Australia, Japan, Mexico, the Philippines and Thailand)
94.   Australia presented a proposal “Strengthening Enforcement of Intellectual      Property Rights in APEC: an APEC IP Toolkit” (see Document IPEG XIV-6-6-i-1).

95.
Hong Kong, China agreed with Australia on the need to refine objectives.  The methods for enforcement in Member Economies were diversified because of different historical background and stages of development. There were no realistic prospects of harmonization.  It would be difficult to have a “one-size fits all” proposal.  Australia had a structural approach on what enforcement tools were to be used and what inputs were needed to the system.

96.
The Chair encouraged that Member Economies to continue commenting on Australia’s proposal and to further discuss the same at the next meeting.  
           (i)
(item  f-1) Establishment of Enforcement Guidelines

97.
Japan made a revised proposal for Best Practice of Enforcement of Industrial Property Rights (Patents, Designs and Trademarks) (see Document IPEG XIV-6-6-ii-1a).  There had been constructive comments from Hong Kong, China and the Philippines. Member Economies had selective options for the best practice.  
98.     The Philippines presented its comments on Japan’s proposal (see Document IPEG XIV-6-6-ii-1b)

99.
Japan stated that regarding paragraph 2, “Presumption of negligence”, the Philippines’ practice was different from Japan’s practice, but could be incorporated as another option. Regarding re-exportation, Philippines stated that infringing goods could be donated to charitable institutions. Japan indicated that it was inappropriate, as it would permit the circulation of goods back into the course of commerce.  Japan would incorporate Philippines’ proposal with the exception of the provision relating to “donation to charitable institutions”.

100.     Hong Kong, China referred to particular points inferred from TRIPS Agreement, i.e. enforcement procedures should be fair and open to all on a NT (National Treatment）and MFN（Most-Favoured-Nation Treatment）basis. They should not be burdensome for person making complaint.  These should be added to the benchmark for best practice. Unregistered rights such as copyrights could also provide additional tools for protection of registered rights. Hong Kong, China said that in connection with paragraph 7 of Japan’s proposal, its government should not compete with private sector law practice or usurp the role of private sector lawyers.  Hong Kong, China would like the advice offered to be on administration issues rather than legal issues.

101.
Canada also commented that it would be safer to clarify paragraph 7 of Japan’s proposal in respect of private right holders bringing actions in the courts. 

102.
Japan and the Philippines discussed the application of the proposal to the importation of devices.

103.    In response to a question from Chinese Taipei, Japan confirmed that the best practice did not apply to copyright violation, but only to patents, designs and trademarks.

104.
The Chair encouraged Member Economies to continue giving comments to Japan.  This matter would be further discussed at the next meeting.

(ii)
(item f-2) Exchange of Information Concerning IPR Infringement

105.
The Philippines presented its proposed survey on Laws and Regulations on Enforcement Practices to Control Export of Counterfeit/Pirated Products among APEC Economies (see Document IPEG XIV-6-6-iii-1) and thanked Korea, Chinese Taipei, Hong Kong, China for their support.

106.
The Chair sought clarification on whether the survey was applied to industrial property only.  The Philippines agreed to make adjustments so that the survey would include copyright.

107.
Hong Kong, China said the Philippines could consider adding the question “Do your enforcement authorities share information about confiscated materials with the right holders?”  This followed from TRIPS Agreement.
108.
Australia asked what would be the value of information from the survey if Member Economies did not interdict exports.  Australia said that it would be useful to include information about the nature of goods being imported.

109.     The Philippine requested Member Economies to send comments to it. 

110.   The Chair suggested that the finalized version should be presented in the      next meeting.                                                        

(iii) (item f-3) Cooperation with other fora/ authorities

111.
Japan presented the proposal to set up an IPR Service Center Network.  The IPR Service Center in each APEC Member Economy was to provide guidance for the IPR holders when their rights were infringed and when they needed advice for effective action.  It included all types of IPR, IP legislation, contact points of enforcement agencies, mediation and arbitration.  The IPR Center would share infringement information and could be established as a government agency.  The APEC website might be used for compiling information.  Japan aimed to establish the services centre network at the beginning of the next year.

112.
The Chair reported that both SOM and CTI had issued instructions for IPEG to study and analyze the proposal.   A report on the outcome was expected at CTI II.
113.
Singapore raised a number of questions regarding whether the Center was to be a super body in each Economy and who would fund the Center.  Japan would consult Singapore on these questions. Singapore suggested that the issue should be examined further in light of the views given at the meeting. 

114.
The People’s Republic of China inquired whether the IPR holders had to present evidence or materials to prove the infringement, what procedures were to be followed and how the system worked.  It also asked whether the IPR Center would be government agency or non-government agency and whether there was duplication of work.  People’s Republic of China also inquired whether the establishment of the APEC IPR Service Center Network was funded by APEC and whether the Center needed to report to APEC or IPEG.

115.
Japan welcomed comments and would further study the case.  Japan thought that some Member Economies had existing bodies with a similar function.  Those Member Economies did not need to set up a new center.  Those institutions might just be renamed as an IPR Service Center.

116.
The People’s Republic of China said that the Japan’s plan seemed to propose the creation of another service agency.

117.
Australia thought that there were two objectives for the proposal: providing advice to right holders and information exchange.  Australia said that further consideration was needed of the Japan’s plan.  It inquired whether it would be more effective to strengthen existing institutions before creating a new service centre.  Australia wondered whether information exchange should exist through police and customs contacts among APEC Member Economies. Australia had its reservations about implementation as it did not want to create another level of  bureaucracy and sought clarification.

118.
Hong Kong, China said that further study was needed.  Information at paragraph 2 of Japan’s non-paper mentioned that “provide guidance concerning both civil and penal action for the IPR holder to take effective legal action”.  Hong Kong, China said it was for legal professionals to provide legal advice.  The paper also stated that the Center would forward the alleged infringement information to the related enforcement authorities.  Hong Kong, China said that there were issues of principle and legal responsibility involved here.

119.    The USA suggested that more discussions to be made at the next meeting. It                            also proposed to report to SOM and CTI that there had been discussion on Japan’s proposal at the IPEG meeting and that discussion would continue. 
120.    The Chair adopted the suggestion and stated that there could be flexibility to finalize this matter if Japan was able to gain a consensus from Member Economies before CTI II. The Chair encouraged Japan to consult Member Economies intersessionally and to refine the proposal. Member Economies are also encouraged to give comments to Japan
(v) (item f)  Others

121.
Australia discussed its “Resource Manual on Enforcement”.  Since May 2001, Australia had not received any further comment on the draft.  It also welcomed Member Economies’ suggestions for an APEC IP Enforcement Training Manual.  The Chair asked Member Economies to comment to Australia on these items.

122.
Australia presented a report on the APEC Industry-Government Workshop on IP Enforcement in the Asia-Pacific Region (see Document IPEG XIV-6-6-v-1).  It had not received any comments on the draft report.  The meeting endorsed the report.

(7)   Item g: Promoting IP Asset Management in APEC Economies (Lead   economy: USA)

123.
Hong Kong, China referred to a short paper summarizing the purpose and results of the WIPO Asian Regional Workshop on Intellectual Property and Public Administration, which was held in Hong Kong, China on 12-14 December 2001 (see Document IPEG XIV-6-7-1).

124.
USA made a short presentation on the “APEC Software Management Initiative”, which promoted the use of legitimate software by member authorities (see Document IPEG XIV-6-7-2).  It would circulate a more detailed survey concerning the adoption, form, function and structure of best practices.  Member Economies were requested to provide the suggestions on best practices to USA so that USA might submit draft best practices at the next IPEG meeting for discussion. US requested that all APEC Member Economies implement these best practices by the end of 2003.

125.
Australia tabled the guidelines associated with the government ownership of software and made a short presentation on management of software.  Chinese Taipei reported its guidelines on the legitimate use of software for the government agencies.

(8)      Item h: Raising Public Awareness (Lead Economies: Australia and Hong               Kong, China)
126.
Hong Kong, China referred to a paper on “Working with IP Rights-owners’ Groups” which aimed to encourage organizations representing IP right-owners to contribute to public education and enforcement (see Document IPEG XIV-6-8-1).

127.
Australia presented its recent activities undertaken by IP Australia on its public education and awareness raising activities.  These included IP Access single web point, IT Toolbox, Business Advisors Program, Innovated, Business Starters Kit, New Application Kit, the redevelopment of IP Australia website and market research activities.

128.
Canada presented a Survey of International Best Practices in IP Information Dissemination.  Canada also presented its Outreach Strategic Plan 2002-6.

129.
Singapore described its events organized since 2000 and future plans for raising public IP awareness.  Events organized since 2000 included continuous school programs and public exhibitions.  Singapore referred to the Copyright Awareness Roadshow 2000, IP Month 2002, the One-Stop Shop and EQU-IP Network.  It would be holding a Patent Information Dissemination Convention and a Patent Licensing Fair.
(9)   Item i: Facilitation of Technology Transfer through Ensuring of IP Protection (Lead Economies: Australia and Japan)

130.
The Chair encouraged all Member Economies to make proposals on this item.  He said the subject of technology transfer was an issue highlighted in the TRIPS Agreement and Doha Development Agenda.
Agenda Item 7: Other business


Project proposals for APEC Funding

 131.    The Chair reminded Member Economies that if they had any projects seeking                                                                                                                                                                       APEC funding, they should inform the Chair by 15 April 2002, as the Chair needed time to prioritize the projects and inform CTI in May 2002.
132.    Hong Kong, China asked Korea whether approval of the first phase would be conducive to favourable consideration of subsequent phases of Korea’s proposal in respect of Agenda Item 6(5)e.  Korea responded that it was seeking TILF fund to conduct the survey and then to analyze the collected data.  In Phase 2, it would work on a database.  A special committee would be set up and the plan would be submitted later.  The APEC Secretariat explained that Korea would need to submit a further application in respect of the Phase 2, as the requests for funding are considered on a yearly basis.

Agenda Item 8: Document Access

133.
The Chair announced that the paper for Agenda Item 3 "Instructions from CTI" and Korea’s proposal under Item 6(5)(e), which sought APEC funding, were considered as restricted documents.  Other documents could be released to the public and uploaded to IPEG website.

Agenda Item 9: Future Meetings

134.
USA would host the next IPEG XV meeting in Los Angles on 22-23 July 2002.  There would be APEC-IPEG IP Enforcement Seminar to be held on 24-25 July 2002.  USA encouraged law-enforcement agencies to participate in the Seminar.

135.      New Zealand would host the IPEG XVI meeting.

Agenda Item 10: Report to the Next CTI

136.
The Chair reminded Member Economies of the instructions from CTI to review three items.  The first was to update OAA in view of new economies and strengthening market.  Member Economies had to consider whether there were activities or work programs, which did not fit with the current structure of OAA.  The second item was to request Member Economies to identify Pathfinder initiatives. The third item was for Member Economies to consider if the SCCP’s CAP Assessment/Evaluation Matrix could be adopted for IPEG’s own review exercise. Hong Kong, China would assist the Chair in preparing a report to CTI.

137.
Finally, the Chair thanked Hong Kong, China for hosting the meeting.
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