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Australia 
Chapter 2: Non-tariff measures

1.
Can China advise:

(1.1)
from which government agency are the statistics drawn in order to determine fill rates of tariff quotas?  

(1.2)
Could these statistics be made publicly available so that there is increased transparency in the administration of tariff rate quotas? 

Chapter 3: Services

Annex 3 (g) Financial Services

2. 
Are there any plans in the future to lower the high capital requirements for incorporated subsidiaries, which an act as a barrier to entry?

3. 
Can China provide some more information on the new foreign investment corporation recently set up to manage China’s foreign exchange reserves?  In particular what will the structure of the new agency be, how much of China’s reserves will be put under the management of the agency and how will it operate?

Annex 3 (i) Tourism & Travel Related Services

4.
Australia understands that foreign airlines can operate representative offices only in destination cities they directly service.  These arrangements restrict market access for foreign airlines who service only some Chinese cities and foreign airlines not currently operating in the market.  Australia would be grateful for more information on whether China permits foreign airlines to open representative offices across China, in locations determined suitable by the airlines? 

5.
Could China please clarify that only Travelsky is licensed and authorised by the China Bank Settlement Plan (BSP) to issue airline tickets.  Australia understands that bookings made by a foreign airline using its own Computer Reservation System (CRS) Services must be duplicated in Travelsky to facilitate BSP clearing.  If so, we urge China to allow foreign airlines to ticket through the BSP without restriction and through a CRS service of their choosing.

Annex 3 (k)3 Transport Services - Rail

6.
Can China advise if there are any plans to include rail services in future IAPs?

Chapter 5: Standards and Conformance

7. 
The study report states on page 30 that "To help foreign enterprises in obtaining the ‘China Compulsory Certification’ (CCC) safety mark, it has engaged in bilateral and multilateral recognition of testing and certification results. In particular, CNCA has signed mutual recognition agreements on factory inspection and testing with over 20 governments or conformity assessment bodies."

(7.1)
Can China provide more details on these arrangements including the process involved and the list of governments and conformity assessment bodies that CNCA has MRAs with.

(7.2)
Does this mean that China will now accept test reports and certification for the CCC mark that are undertaken by signatories to the ILAC/APLAC MRA or the PAC MLA? That is, can a product be tested in a NATA (Australia's ILAC/APLAC member) accredited laboratory in Australia and the results will be accepted in China for the CCC mark?

8.
Can China advise what its plans are for harmonising vehicle standards with international standards? We note China is a signatory to the UNECE Vehicle Regulations - 1998 Agreement on Global Technical Regulations, but not the 1958 UNECE Vehicle Regulations -Agreement concerning the Adoption of Uniform Technical Prescriptions.

Chapter 7: Intellectual Property Rights

9. 
We commend China on its initiative to establish fifty IPR Service Centres to facilitate the complaints process relating to IP infringement.  Mention is made of some 30,000 reports, complaints and consultations initiated through the Service Centres.  

(9.1)
Has any analysis been undertaken into use of the Service Centres by foreign IP rights holders?  

(9.2)
What does China see as the major positive and negative aspects relating to the introduction of the IPR Service Centres?  

(9.3)
Does China intend to set up more service centres?

10.  
The China Trademark Office (CTMO) now receives substantially more trade mark applications than any other trademark office.  

(10.1)
What initiatives has CTMO undertaken to ensure it is able to examine its application in a timely manner?  

(10.2)
Similarly what initiatives are being undertaken in the Trademark Review and Adjudication Board to ensure timely resolution of substantive trademark matters as it is understood that resolving trademark matters can take a number of years resulting in uncertainty of trade mark rights and an inability to undertake infringement action?  

11. 
China has undertaken a number of substantial programs aimed at addressing concerns about IP protection, for example Mountain Eagle, Blue Sky and Sunshine.  While immediate positive outcomes of these programs are the large numbers of infringement cases investigated, what does China consider to be the ongoing or long term effects of such programs?  

US-China Strategic Economic Dialogue

12.
On 23 May 2007 a number of announcements were made as part of the US-China Strategic Economic Dialogue, including that China would:

· Resume licensing new securities firms in the second half of 2007.  Could China please provide:

(12.1)
A brief explanation of the measures to be taken; and 

(12.2) 
Advice on whether these liberalisations will be available to all trading partners or just the US.

· Allow foreign securities firms to expand their operations in China to include brokerage, proprietary trading and fund management.  Could China please advise:

(12.3)
When these changes will be implemented; and 

(12.4)
Whether the changes will apply to all trading partners or just the US.

· Immediately allow foreign-invested banks to offer their own brand of RMB-denominated credit cards and debit cards. 

(12.5) 
Will this measure apply to both subsidiaries and branches?

· Increase QFII quotas from $10 billion to $30 billion.  

(12.6)
How will these increased quotas be allocated?

Canada

Additional Questions after Submission of Final Study Report: 

Chapter 1. Tariff. Would the Government of China provide an indication and a schedule of its plans to extend "duty-free, quota-free" treatment across all tariff items to all LDC members in a manner in accordance with the provisions of the Doha Declaration (paragraph 42) and the Decision on Measures in Favour of Least-Developed Countries reached at the 6th Ministerial meeting in Hong Kong?   

Chapter 3. Services. Canada requests that China considers including additional information in its Services report which could render it as a more useful reference tool.  Would China please include a web link to the 247-page China Trade in Services Report 2006 of the Ministry of Commerce of the People's Republic of China? Would China provide more information on its 11th Five-Year Plan, and its particular attention to its services sector and the development of trade in services?  Would China include a summary of the Opinions of the State Council on Accelerating the Development of the Service Industry?  What improvements in China's GATS commitments, if any, can be contemplated as a result of the focus on the development of China's services sector? 

Tourism.  According to the China Trade in Services Report 2006, and with reference to the 11th Five-Year Plan, outbound tourism will be standardized. Could China please explain what this standardization would actually entail? What China please clarify what this would mean for China's current limitation in its GATS commitments that prohibits joint venture or wholly-owned travel agencies and tour operators from running tourism services for Chinese citizens for travel abroad to Hong Kong, Macao, and Chinese Taipei?

RTAs/FTAs. The study report signals that China has signed “fta arrangements with Hong Kong and Macao sar, the asean, Chile, and Pakistan. Economies in which China is still conducting fta negotiations include Australia, New Zealand, Singapore, Iceland, the Gulf Cooperation Council (gcc) and the South Africa Customs Union (sacu)”.  Could China please elaborate on the scope of these agreements?  For example, are substantive chapters included for issue areas such as services, investment and temporary entry of business persons?

Legal services. The study report notes that China simplified its administrative procedures for representative offices of foreign law firms by implementing the rules set out in the document ‘Administrative Rules of Representative Offices of Foreign Law Firms in China’. Could China please elaborate on the rules established in this document, and provide more details on how the administrative procedures for foreign law firm representative offices have been simplified?

Financial services. Sectoral Issues; Services; Banking, page 20. The IAP Study Report indicates that geographic restrictions in China’s banking sector have been lifted, allowing foreign banks to conduct business in 25 cities. Further to China’s GATS commitments regarding geographic coverage in the banking sector, could China confirm that in fact all geographic restrictions for both foreign and local currency business have been removed?

Sectoral Issues; Services; Securities, page 21. The IAP Study Report notes that China has opened its capital markets to foreign investment through the Qualified Foreign Institutional Investor (QFII) program and through the promulgation of the Foreign Strategic Investor regulations.  Could China indicate whether there are particular industries or sectors in which Qualified Foreign Institutional Investors or Foreign Strategic Investors are not permitted by invest?

Distribution services.  Page 21, 66. The report states that China has fully liberalized its Distribution sector. Would China please clarify this statement given that China is unbound under Mode 1 in Commission Agent's Services, Wholesale Trade Services and Retailing Services (except for mail order).  Would China please clarify or further elaborate on current market access commitments in Retailing Services?

 

Canada notes that China's GATS schedule of commitments include an Annex with definitions of sub-sectors of Distribution Services. Would China please clarify why the CPC definitions could not be used by China, and how the definitions included in Annex A are different from the CPC definitions?
 

Telecommunications. Canada would like further information on the value-added telecommunications services licences. Does China require foreign companies to invest in manufacturing and/or R&D facilities in China in order to obtain such service licenses? Can China provide more information on the requirements for foreign companies to obtain such service licenses?
Chapter 5. Investment. There is significant international interest to increase investment in China’s natural resource sector.  Greater foreign investment will assist in bringing new technology and know-how to Chinese companies, and eventually reduce China’s dependence on imported commodities.  Small, entrepreneurial companies with highly developed exploration and risk-management expertise are crucial to this process.  Would China kindly advise the role it envisions for foreign investment in the natural resource sector?  How does China perceive investment by smaller mining companies in its gold mining sector? Does China plan to take any corrective measures in the short to medium term to address some of the transparency-related issues or challenges foreign investors are facing in the mining sector, such as obtaining timely and accurate information on: project approval process, security of title for exploration and mining, auction or bidding system for early-state exploration and valuation of exploration and mining assets?
In the report on China there is a reference to the Catalogue for Guidance of Foreign Investment Industries which includes four categories of industries: “encouraged”, “restricted”, “prohibited” and “permitted”. It is mentioned that investors in the “permitted” category are provided a preferential treatment if they export all their products directly. Likewise, it is mentioned that foreign investment in the “restricted” category might be regarded as permitted if export sales amount to over 70% of total sates. We also understand that China has recently passed a corporate income tax law to unify tax rates between domestic and foreign-invested firms and that the implementing regulations are pending. 

Could China please indicate whether the new corporate income tax framework will repeal the Catalogue for Guidance of Foreign Investment Industries?  As well, could China please indicate whether this new framework will maintain income tax reductions or credits or other preferential treatment (e.g. VAT and customs duties exemptions) to enterprises or their investors on the basis of enterprises’ level of exports?

China has recently initiated a major national reform of services industries.  Foreign investment can bring substantial benefits both directly through investment and indirectly by offering world-class services to Chinese domestic firms in all sectors.  What role will foreign investment have in the reform of China's service industries? 

Chapter 8. Intellectual Property Rights. 

In regard to China’s the reply to question 1, could China please elaborate on the misuses of intellectual property rights litigation and provide a  list of all instances or cases where this has taken place? Could China provide a list of all instances or cases where foreign-invested companies have squatted trademark rights and patent rights in China? Could China please provide a list of other instances or cases where foreign-invested companies would be, or have been deemed to be, misusing the protection of intellectual property?

Intellectual Property Rights - Improvements Made Since 2005 IAP

Canada would be grateful if China could provide clarifications regarding the Regulations mentioned in China’s reply to question 4. Specifically: 

(a) Article 4 states that “No organization or individual may intentionally circumvent or sabotage technological measures, or intentionally manufacture, import, or make available to the public devices or components mainly used to circumvent or sabotage technological measures, or intentionally provide other persons with technical services to circumvent or sabotage technological measures, except where such circumvention is permitted by laws or administrative regulations.”  Other than Article 12 of these regulations, which laws or regulations would permit circumvention of TPMs and under what circumstances? 

(b) In regard to Article 18, how does the administrative department for copyright decide whether "public interests are impaired" and are there conditions that must be met?

(c) In regard to Article 18, how does the administrative department for copyright decide whether "circumstances are serious" and are there conditions that must be met?

(d) In regard to Article 19, how does the administrative department for copyright decide whether "circumstances are serious" and are there conditions that must be met?

In China’s reply to question 5, China indicates that “[t] he centers also handle the reports from the general public on IPR infringements.”  Grateful if China could provide statistics to reflect the number of reports from the general public since August 2006, either by service centre or total?

Intellectual Property Rights – Further Improvements Planned

In regard to China’s reply to questions 9, Canada would be grateful if China could advise when the laws and regulations mentioned in its reply are expected to come into force and provide additional information regarding the scope of revisions.

Chapter 11. RTAs/FTAs. Would the Government of China provide an indication of how they plan to ensure that preferential rules of origin applicable to imports from LDCs are transparent and simple, and contribute to facilitating market access?

Original Questions Submitted:
  1. Chapter: Tariff Preferences and Tariff Quotas

  2. Chapter: Non-Tariff Measures

  3. Chapter: Services - Financial Services, Banking, Securities, Insurance
  4. Chapter: Services - Telecommunications Service

  5. Chapter: Investment

  6. Chapter: Standards and Conformance

  7. Chapter: Customs Procedures  

  8. Chapter: Intellectual Property Rights
  9. Chapter: Competition Policy

10. Chapter: Government Procurement
11. Chapter: RTAs/FTAs

12. Area-Specific Transparency Implementation; Transparency Standards on Services

13.
Area-Specific Transparency Implementation; Transparency Standards on Investment

1. Chapter: Tariff Preferences and Tariff Quotas


a) China has now announced the conclusion of a China-Pakistan Free Trade Agreement.  Canada would appreciate an update on the information relating to Pakistan.  

b) Does China intend to lower agricultural tariffs or modify/eliminate tariff rate quotas and state trading as part of its efforts to increase income in rural regions?  

c) How does China ensure that tariffs are properly applied on goods from the export-processing trade which are consumed in the domestic Chinese market?  

d) China appears to be improving its customs enforcement to reduce fraud.   Canada would find it useful if China provided some information on the scope of the perceived problem and the success of efforts to combat it.

2. Chapter: Non-Tariff Measures

Since the January 1 2006 change to automatic import licensing, China’s imports of canola oil (low erucic rapeseed oil) have fallen 98%.  Would China offer explanations for the abrupt change?

3. Chapter: Services - Financial Services, Banking, Securities, Insurance
Canada notes that the new foreign banking regulations came out on November 16.

 

4. Chapter: Services - Telecommunications Service
a) China indicates that a new draft Telecommunications Law is being reviewed by State Council.  Will this new law increase the distinction between the functions of the Ministry of Information Industry and its regulatory responsibilities? When does China expect this review to be completed? 

b) Would China kindly provide further information on the value-added telecommunications services licenses which have been granted?  Do foreign investors require investments in manufacturing and/or R&D facilities in China in order to obtain service licenses?

c) China’s report notes that foreign service suppliers of telecommunications services can establish joint venture enterprises, and provide services in and between the cities of Shanghai, Guangzhou and Beijing, for domestic and international services, and that foreign investment in the joint venture shall be no more than 25 per cent.  China however has made commitments for these services in the WTO to expand the areas to include services in and between Chengdu, Chongqing, Dalian, Fuzhou, Hangzhou, Nanjing, Ningbo, Qingdao, Shenyang, Shenzhen, Xiamen, Xi'an, Taiyuan and Wuhan within five years after accession, and foreign investment shall be no more than 35 per cent. Within six years after accession, there will be no geographic restriction and foreign investment shall be no more than 49 per cent.  Please advise what China's plans are for meeting these commitments.

5. Chapter: Investment



a) China has recently introduced new regulations for mergers and acquisitions and a five year national plan on investment.  Would China kindly clarify how these measures are intended to influence foreign investment flows to China?

b) There is significant international interest to increase investment in China’s natural resource sector.  Greater foreign investment will assist in bringing new technology and know-how to Chinese companies, and eventually reduce China’s dependence on imported commodities.  Small, entrepreneurial companies with highly developed exploration and risk-management expertise are crucial to this process.  Would China kindly advise the role it envisions for foreign investment in the natural resource sector?  How does China perceive investment by smaller mining companies in its gold mining sector?  

c) China has announced that it intends to favour “quality” over “quantity” in attracting foreign investment. Canada would appreciate greater clarification on how the quality of investments will be assessed.

d) Does China plan any further changes to liberalize its investment regime? Will any new sectors be opened to foreign investment, including through joint ventures or wholly owned foreign enterprises?

e) Please advise which service sectors have been delegated to provincial level approval.

6. Chapter: Standards and Conformance
 

Canada requests further details of China's adherence to the use of international standards, and their notification record of their mandatory standards. More specifically, Canada requests further details from China in the following areas:

a) The submission from China notes that the WTO/TBT and SPS agreements require China to notify other WTO economies of their mandatory national standards during the drafting period of those standards ("Improvements made since 2005", paragraph 4).  Canada requests further information on how China is meeting these requirements. 

b) The submission from China, in the context of discussing adherence to international standards, states, “The adoption rate of international standards of key industries reaches 80%” (further improvements planned, paragraph one).  Canada requests the following information in relation to this statement: 

 i) How does China define 'key industries'? 

          
 ii) Is China’s definition of 'international standards' consistent with that of Annex 4 of

    the Second Triennial Review of the TBT Agreement? 

c) China's submission indicates that it plans to “make the whole society extensively participate in the standardization work.” (Ibid., paragraph two)  Canada requests more specifics as to what this would entail or what activities are planned.

d) China's submission states that another future goal is “to make the standards satisfy the market requirement widely” (Ibid., paragraph three).  Would China clarify what it means by “market requirement”? Canada requests information on how specifically China will make standards satisfy this requirement.  Is China referring to Chinese National Standards in this statement? 


e) China refers to SAC’s and AQSIQ’s amendment work to the Standardization Law of China.  China states that one of the goals of this work is “to make the law more comply with the WTO/TBT agreement and make the Chinese standards more transparent” (Ibid., paragraph four).  Canada would like to know in what specific ways these amendments would bring China into further compliance with the WTO/TBT agreement.

7. Chapter: Customs Procedures  

a) China has advised that it is working to further perfect its HS (Harmonized System) database.  Canada would appreciate additional information regarding this process.

b) Would China offer additional information on the customs integrity plan?  What steps have been taken to date and what results have been achieved?

8. Chapter: Intellectual Property Rights
a) The National Development and Reform Commission’s five year plan for investment raises concerns that some foreign companies have misused intellectual property rights to prevent China’s independent innovation.  Would China please advise in what way foreign companies have misused intellectual property rights to prevent China's independent innovation?  Would China please provide a list of all instances or cases where foreign-invested companies would be, or have been deemed to be, misusing the protection of intellectual property? 
 
b) The State Intellectual Property Office has designated 10 "IP Pilot Cities".  How does intellectual property protection differ in these ten cities from China's national framework?  What are the interim results of this initiative?

Intellectual Property Rights - Improvements Made Since 2005 IAP
c) China indicates in its report that it has “[l]aunched a nationwide special campaign to protect IPR from Sep.2004 to Dec.2005, which has stroke the infringements of IPR effectively”. Could China please provide detailed results of its 4 month long nationwide infringement crackdown campaign?  Canada would be most appreciative if the returned information included details such as: number of charges and fines issued, amount and value of goods seized, whether seized goods were destroyed, and the categories of goods involved in the campaign.

d) China reports that “[t]he State Council promulgated the regulations for the protection of the right of communication through information network on May 18, 2006”. Canada would be grateful if China would please provide details of the regulations.

e) China indicates that it “[h]as established 50 IPR complaint and service centers in the whole country by the end of August 2006”. Would China please provide additional information on the function and jurisdiction of the complaint and service centers?

f) According to China’s report it “[s]ucceeded in organizing the “IPR public awareness week” in 2005 and 2006.”  Canada would be grateful if China would provide details of the 'IPR public awareness week' activities held in 2005 and 2006 including information such as the message and medium used, the size and scope of audience and any feedback returned.

g) China indicates in its report that it “[h]osted an exhibition on the achievements of IPR protection in Beijing in April, 2006”.  Would China please provide details regarding the exhibition and in particular information such as number of attendees, range of industries represented, a program or agenda of the event, a list of invited speakers, and any feedback received from attendees?

h) Canada understands that China's Action Plan on IPR Protection 2006 includes 9 areas, including training and education, and that IPR training programs will be organized under the Project of Training Thousands of IPR Personnel.   Canada would be grateful for more information on the timelines and training strategy involved.

Intellectual Property Rights – Further Improvements Planned
i) China indicates in its report that it has issued an “Action Plan on IPR Protection 2006” outlining the further improvements planned in the area of IPR.  In regard to the first section of China's Action Plan on IPR Protection 2006 titled "Legislative Plan", Canada would be grateful if China could provide both timelines for the accelerated drafting, formulation and revision of legislation and regulations; and details on the scope of the planned revisions to the legislation and regulations.

j) Canada understands a senior Chinese Minister has indicated that China will be reviewing thresholds for criminal prosecution.  Would China please provide details on the progress of planned revisions to the thresholds for criminal liability for trademark and copyright offences under the Criminal Law of the People's Republic of China?
9. Chapter: Competition Policy


a) Canada notes there is no clear indication of where the Anti-Monopoly Enforcement Authority will be housed.  If it is within an existing ministry, such as the Ministry of Commerce, this could raise concerns from Chinese and foreign enterprises about political influence/interference in its decisions.   Will there be more than one enforcement agency?  What will be the legal relationship between the enforcement agencies? How will the division of powers be resolved?  
b) Will the approval of the Anti-Monopoly Law be accompanied by the repeal of China's existing competition laws?  If other laws are not repealed, will anti-competitive conduct be regulated by different agencies, under different laws, using different standards?

10. Chapter: Government Procurement
a) Would China provide an update on the progress they are making towards the establishment of an e-procurement system?

b) Would China provide a more precise timeline of when they will be formally entering into WTO Agreement on Government Procurement (GPA) accession negotiations and tabling an initial offer?

11. Chapter: RTAs/FTAs

a) Canada would appreciate an update of the status of planned and ongoing FTA negotiations.  

b) China’s existing agreements with ASEAN, Chile, and Pakistan have been undertaken through a staged approach encompassing “early harvest” tariff reduction, followed by an agreement in goods, and a separate negotiation for services and, at times, investment.  Please advise how China can ensure that its FTAs are comprehensive if it implements early harvest provisions or tariff reductions on goods while agreements on service and investment chapters remain uncertain and incomplete.

12. Area-Specific Transparency Implementation; Transparency Standards on Services

China notes that it is going to further amend the Provisional Regulations on Foreign Share-holding and Foreign Fully-owned Travel Agencies, as well as the Administrative Regulations on Travel Agencies. Please indicate what types of amendments are under consideration and when such amendments are expected to be completed.

13. Area-Specific Transparency Implementation; Transparency Standards on Investment 

Would China please clarify the term ‘Open Administration’ used to describe its investment approval process? Does this unified approval process also apply to the decentralized measures noted in China’s IAP Section on Investment?

Japan

(Services)
1. The report explains that China has achieved China’s WTO commitments in most service sectors. In banking and security sectors, we believe that further accomplishments have been made through Strategic Economic Dialogue between China and the United States for example. What accomplishments have exactly been made? 

2. In relation to paragtaph3 in page 76 in the Study report, there is a description of the restriction regarding the location of the branches for companies engaged in the maritime transport services.  We would like to know the legal bases and we strongly support the ABAC's opinion to request the prompt elimination of the restriction regarding the location of the branches. 
(Investment)
3. The report evaluates that China has improved its overall FDI policy regime by enhancing transparency through the establishment of the Administrative Licensing Law. However it seems that they still lack transparency in actual licensing processes. What is China’s view on this observation?  

(Intellectual Property Rights)
4.  We appreciate China’s efforts for the IPR protection especially in the area of fight against counterfeiting and piracy. In this connection, we would like to request further data concerning recent trends in IPR enforcement, for both criminal and custom enforcement in China (e.g. type of infringement, geographical distribution).　
5.  Please explain the situation of functioning and results of SCIPP with concrete data.　 
6. The report concluded that China has made significant advances relative to the situation described in the 2003 Peer Review. However from the results of inquiries to Japanese enterprises, it seems that IPR infringing goods have not been decreased. While Japan highly appreciates such measures as SCIPP or Action Plan on IPR Protection 2006, 2007 taken by Chinese Government, we expect that the appropriate protection and enforcement of IPR will be further strengthened in China.       

(Competition Policy)
7. We would like to know the prospect of adoption of the draft of Anti-Monopoly Law. And we would like to recall the important role to be played by the Anti-Monopoly Commission which is to be set up as an executive organization in order to realize the fair competition policy. 
(Government Procurement) 
8. Japan has much interest in China’s accession to the WTO Agreement on Government Procurement. 

9.  Would China give more detailed information on its domestic performance policy for government procurement?　 
(FTA/RTA)　
10.  With regard to ASEAN-China FTA in Trade in Goods, the Normal Track covers at least 90% of all the trade on the trade-value basis.  However, because of the provision of the reciprocal tariff rate (Article 6 of the Annex II) real coverage of tariff elimination could be lower.  We would like to know what percentage of trade between China and ASEAN6 will become tariff free by the year of 2012.
11. With regard to the Chapter on Trade in Services of the ASEAN-China FTA, we would like to know what “GATS plus” or “GATS minus” under the Agreement are.

12. After promulgating over 40 regulations for liberalizing investment environment and making substantial progress in the liberalization for FDI, is China ready to accord to foreign investors the pre-establishment national treatment with a negative list approach in its bilateral investment agreements or in the investment chapter in the RTAs/FTAs as envisaged in APEC Non-Binding Investment Principles?  If not, what are the reasons?

13. Has China taken any measures to commit to locking in current treatment for investors in specific sectors (i.e. standstill on restrictions) as suggested in the Options for Investment Liberalization and Business Facilitation to Strengthen the APEC Economies (Menu of Options)?  If so, please provide information regarding such measures.  If not, what is China’s view on taking such standstill approach in the near future, at least in a certain limited number of sectors?
Mexico
1. Given the fact that the exchange rate between the RMB and the dollar has remained stable in the past years -as mentioned in the document-, and that this has had an impact in China’s trade balance, what are the perspectives for appreciation of the RMB against the dollar, and the pace for such appreciation for the future?

2. The document mentions that China is still reorienting its economy to operate on market-based principles. Can China further elaborate on this?  Please also refer to the concerns on resource allocation mechanisms with regards to state-owned enterprises and banking sector, as indicated in the document.

3. Being a very competitive producer in the leather-footwear-travel goods chain, can China elaborate on the rationale to maintain higher tariffs than the APEC average?

4. Being a relevant importer of raw materials, can China clarify the reason to maintain a negative escalation on certain unprocessed and semi-processed products?

5. Can China indicate the preferential treatment provided for encouraged and permitted investment projects? Could China elaborate on the benefits provided to permitted industries when all their products are directly exported?

6. Please refer to the outward investment plans of China for the following years, including potential/targeted sectors.

7. Could China indicate the objective of the recently announced tax rebate cuts on exports of several products, including clothing and footwear, and more detail on the nature of such taxes?

8. Regarding the environmental issues included in the Chinese Eleventh Five-Year Plan, as mentioned at the report. Mexico would like China to further explain what kinds of measures for prevention of pollution are being implemented?  How enterprises are being aware of these new measures and at which extend are they responding?

9. Mexico is impress by China’s “E-Port Enforcement System” as a way to reduce trade costs and improving trade efficiency. Mexico would like to know more about the implementation of such system, and how government promotes the use of it by private sector? 

Chinese Taipei

Additional Questions after Submission of Final Study Report: 
Q1.

What were the trends in China’s income distribution over the past ten years? What is the government doing to mitigate the urban-rural divide brought on by rapid economic growth?

Q2.

Chinese Taipei business people consider the thresholds set by China’s regulations on the establishment of foreign-invested insurance companies in China by foreign insurance companies as too high. However, China has promised to make appropriate improvements as the market develops in the future. We would like to ask China to further specify which improvements it considers appropriate, since our business people would be very interested in knowing the relevant details.

Q3.

China levies a consumption tax on certain imported and domestic products such as distilled spirits. Because different methods for calculating the consumption tax are applied on domestic and imported goods, the taxation rate for imported goods is higher, which seems to violate the principle of national treatment. We would thus like China to explain why it adopts these different calculation methods, and whether it has any plan for further improvement in this regard.

Q4.

According to page 21, in the section on “Securities”, in China the limitation on foreign ownership regarding securities investment fund management business was scheduled to increase from 33% to 49% within three years after accession. By the end of 2006, among 58 fund management firms, there were 24 joint ventures, and in 11 of these, foreign ownership had reached 49%.

However, page 66 of the same report states, “24 joint venture fund management companies have been set. The foreign ownership in 9 joint ventures is up to 49%”.

Please clarify whether nine (9) or eleven (11) joint-venture fund management companies with foreign ownership up to 49% have been established by the end of 2006.

Q5.

Page 23 of the PRC’s IAP Study Report mentions that the Ministry of Telecommunication and Information Industry will remain an “Independent Regulator” of the industry after being stripped of some of its portfolios. Could China please elaborate on what the definition of the “Independent Regulator” is?

In particular, what measures have been taken to make sure that the telecommunications regulatory authority is organizationally separated from state-run telecommunications operators and independent from their operations?
Q6.

According to the statistics provided in Table 2.4: China’s trade in services, under the heading “Sectoral Issues—Services,” on p. 19 of the IAP Peer Review Experts’ Report, China’s imports of cinema services exceeds its exports. We would thus like to ask China to explain whether the relevant authorities have strengthened IPR education and protection measures to improve the levels of IPR protection that various economies’ cinema products receive in China. Also, considering that producers and TV companies often separately sell the agency rights for exported Chinese cinema products, disputes often arise in the destination economies, we would like to ask China to explain whether it has strengthened certification management measures for exported cinema products.

Q7.

According to the contents on page 75 of the Experts’ Report on China’s IAP, in China’s commitments made upon joining the WTO, restrictions on foreign ownership of shares in international freight agency business would be lifted entirely in December 2006. However, there still exists less than 50% ownership restriction today. Therefore, we would like China to explain the reason and to provide a time schedule on the elimination of this restriction.

Q8.

Page 30 mentions an “Innovation Award on Standards” set up by the Chinese Government to provide incentives to enterprises to participate in standardization work. We would be interested in learning more about how this Award operates.

Q9.

Could China provide information on how standards that have been in place over 5 years are reviewed?

Q10.

Does China have a risk management system in place to support its inspection schemes?

Q11.

Chapter 8 Competition Policies, pp. 36-38

1.The report mentions that the Standing Committee of the National People’s Congress had finished the first round of deliberations of “Anti- Monopoly Law” draft in June 2006. We would like to know when the act is expected to be passed and implemented, and whether China will set up a specific agency responsible for enforcing it.

2.Furthermore, during the 1980s, China had already passed related competition rules such as the “Price Law,” “Countering Unfair Competition Law,” “Bidding Law,” and so on. After the “Anti- Monopoly Law” is enacted, will China repeal the above rules or integrate them into the Act?

3.Finally, according to the report, no case has been filed due to infringement on the  “Temporary Provisions on the Prohibitions of Price Monopoly Activity.” Would China please explain the reasons for this situation, and whether it has encountered difficulty while implementing this law.

Q12.

Based on the contents of the written report that China provided, China’s dispute resolution mechanisms include the following: the dispute resolution mechanism under the WTO framework, free trade agreements (FTAs), bilateral investment treaties (BITs), and arbitration under the China International Economic and Trade Arbitration Commission (CIETAC). With respect to disputes between government and the private sector, the current trend in China is to continue encouraging the signing of BITs among WTO Members. We would like to ask whether it would be feasible to apply this method across the Taiwan Strait?

Q13.
At present, China suggests that a feasible recourse for private parties to a dispute is to accept the arbitrations made by CIETAC in line with China’s Arbitration Law. We would like to ask whether this method is limited only to those disputes that occur in China or to a contract jurisdiction that is in China? Would it be possible for both parties to a dispute to agree to accept arbitration through an arbitration organization other than CIETAC (either in Chinese Taipei or some other economies), and follow other arbitration rules (including those used in other economies, or those used internationally)?

Thailand

Chapter 3 (b:4) Audio-Visual Services
Under Operational Requirements for Audio-Visual services China states that film production companies are currently required to follow conditions A-F. For condition E, where it specifies that joint business ventures between Chinese and foreign entities are only permitted to operate for not more than 30 years, can China please explain what would foreigners be required to do with their investments after the 30 year period? 

Compliance to international commitments
1. What kind of systems, if any, are used to examine whether the provincial rules and regulations are adjusted to comply with the commitments to international agreements made by the central government?

VAT
2. Please provide details regarding your policy which gives 50% VAT reductions to neighboring countries along China’s border, and the eligibility criteria for such scheme.

3. Please provide details on the procedures of VAT collection on both imported goods and domestically produced goods.

USA

Section 1: Macroeconomic Developments

 “The top five destinations of China’s exports in 2005 were the United States, Hong Kong, China, Japan, South Korea, and Germany. China’s exports to the United States amounted to USD762 billion, which is also 21.4 percent of the total exports. Among China’s principal exports in 2005 were office machines and data processing equipment, telecommunication equipment, electrical machinery, apparel and clothing, and miscellaneous factures. Thus, most exports originated from the manufacturing sector.”

Comment:  Census reports that US imports from China 2005 (not seasonally adjusted) were $243.47 billion.  (Source:  US International Trade in Goods, Annual Revisions 2005, page 18; webpage http://www.census.gov/foreign-trade/Press Release/2005pr/final_revisions/ 05final.pdf )
Section 2:  Sectoral Issues 
Services:

 

1.  The report appears to assume that the existence of a deficit in services has a negative effect on the growth and performance of the Chinese economy.  This would seem to ignore the benefits of importing services, such as telecommunications, financial, and others, that support the efficiency and dynamism of the Chinese economy as a whole.
 

In fact, international experience suggests that reducing regulation and barriers to market entry, including for foreign providers, stimulates more rapid development of services markets.
 

2.  The report states: "In general, China has improved its iap significantly, and it is generally regarded that China has been successful in fulfilling its wto commitments by eliminating many limitations on market access in the areas of banking, insurance, telecommunication services, distribution services, and professional services, as well as by incorporating cross-cutting commitments regarding licensing procedures and ownership requirements.
[1] " 


While China has taken many important steps to implement its WTO commitments in the area of services market access, there are some areas where further progress is needed, and these are addressed in some detail in the 2006 Report to Congress on China's WTO Compliance.
 

3.  With respect to the report's characterization of China's transparency in the issuance of new laws and regulations, there remains significant variance as to the degree of transparency of the process by which these new laws or regulations are developed and implemented.  China does not yet have a government-wide standard for prior notice and comment for new laws and regulations.
 

4.   With respect to banking, while China's commitments have phased in by December 2006, some trading partners, including the United States, have identified a number of concerns with respect to implementation.
 

5.  It should be noted that the United States has expressed concerns that China has not yet liberalized it domestic electronic payments market as required under its WTO commitments.
 

6.  With respect to insurance, the United States and other trading partners have identified a number of implementation issues concerning licensing and approval procedures for new branches, conversion from branches to subsidiaries for non-life insurers, and new product approvals.
 

7.  With respect to legal services, the United States and other trading partners have raised national treatment concerns, including over China's prohibition on foreign law firms hiring locally-qualified lawyers.  
Investment: 

Over the past several years, there have been some indications that China is taking an increasingly restrictive attitude toward inbound foreign investment.  In September 2006, a new regulation (Regulations on Mergers and Acquisitions of Domestic Enterprises by Foreign Investors) came into effect providing the Chinese government with broad new authority to review and approve foreign acquisitions of Chinese companies.  The regulation introduced wide-ranging new criteria for the Ministry of Commerce, working with other Chinese government agencies, to apply to review and potentially reject foreign M&A transactions.

To further understand the implications of these measures for China’s foreign investment regime, we would raise the following questions:

1.  With regard to new M&A regulations, how will China determine which M&A transactions fall under the new rules?

2.  China has not clearly defined the new criteria laid out in the September 2006 M&A regulations such as those relating to “key industries,” “leading companies,” “well known trademarks or Chinese historical brands."  Can China provide additional information to clarify the meaning of these criteria?

3.  Will MOFCOM chair an inter-ministerial review process for all the criteria, or will there be separate reviews by relevant government ministries and agencies?

4.  The new regulations provide for an anti-monopoly review of acquisitions by foreign companies that have extensive operations in China or that would gain more than 25 percent market share as a result of an acquisition or that meet a number of other threshold criteria in terms of the size of their operations or their market positions.  In addition, “domestic competitors, relevant authorities, or industry associations” are given the right to petition MOFCOM and SAIC for an antimonopoly examination of an acquisition transaction, even in cases in which the acquisition and the acquiring company do not meet the thresholds for such an examination.  

5.  Can China provide an explanation for why these particular benchmarks and procedures were chosen and explain how this anti-monopoly review will be carried out?  

Standards and Conformance

1.    “National and professional standards can be further classified into compulsory and voluntary standards. Anything that deals directly with safety and health issues as well as those specifically prescribed by law are compulsory. Given a few exceptions in local standards, all other standards not related to the aforementioned criteria are deemed voluntary.” 

What steps is China  taking to improve coordination among national bodies engaged in standardization?  What steps is China taking to improve the transparency of its standards development system in accordance with APEC objectives?

2.
 “Authorities in China explained that the divergence of the planned and actual adoption rate stem from technical issues arising from the classification of standards which are unique to China and for which no equivalent international standards exist.”

Is there a list of the standards that are unique to China?  

3.      “An estimated 30 percent of national standards, particularly those pertaining to Chinese medicine are considered unique. Chinese authorities maintain that because of climatic, geographic, or technological factors, some international standards such as those developed by iso and iec are not appropriate to China’s standards.”
Can it be specified what are  the product areas where international standards are not feasible?  

4.      “ The Chinese government sees the importance of the work on standardization and has allocated significant budgetary support amounting to rmb300 million in 2006. An important component for the support is human resource development through training courses and seminars on standards and conformance.”

  Are budget figures available for 2007?  What are the projections for future budget years? 

5.           Are there plans in place to expand China’s conformity assessment infrastructure in order to minimize delays that might be caused by insufficient inspectors or testing facilities?

6.        “ China’s adoption rate of apec priority standards has been mixed: food labeling is at 25 percent, rubber products at 80 percent, machinery at 100 percent, while that of safety transformers is only at 1 percent. China states in its 2006 iap that around 70 percent of international standards in the apec priority sectors have been adopted as national standards.” 

What is the reason for the difficulty in adopting APEC priority standards?

Intellectual Property Rights:

1. China’s adopted rules in 2006 to ensure that administrative authorities transfer cases to criminal authorities for prosecution.  Interagency enforcement cooperation is also highlighted as an important area in China’s 2006 and 2007 IPR Action Plans.  However, we have not observed a significant increase in the number of administrative case transfers to criminal authorities.  For example, China’s 2006 data reportedly show that the main administrative trademark enforcement body transferred 50 percent fewer cases to the police in 2006 than in 2005.  Please provide information on the number of cases transferred from administrative to criminal authorities in 2005-2007, and provide additional information on China’s enforcement efforts.

2. The experts’ report notes that the 50 IPR Service Centers received nearly 30,000 reports, complaints and consultations in 2006.  Can China please provide APEC economies with information regarding the steps it has taken to respond to these inquiries?

3. China is working to address legal obstacles to criminal enforcement against IPR infringement.  Is China considering adopting measures that would require or allow authorities to commence an investigation when right holders present evidence support a reasonable suspicion of illegal production of IPR-infringing goods?

4. Has China instituted any requirement that state-owned enterprises certify to the Chinese Government that they have checked their computers and are using only legally licensed software?

5. Do government agencies have any requirement to report on a regular basis that they are using only legally licensed software?

6. Some APEC economies cooperate with the International Federation of Phonographic Industries (IFPI), including by providing IFPI with exemplar optical disks, to assist domestic law enforcement authorities locate and prosecute those involved in producing and distributing pirated CD and DVDs.  Is China willing to cooperate with IFPI in order to tackle this international problem that affects right holders across all APEC economies?

7. What steps does China take to ensure that Internet service providers immediately take down infringing content and/or links upon receipt of a notice from internationally recognized rights holders’ representatives?  Does China suspend or terminate the accounts of serious repeat infringers when its authorities become aware of them?

8. What additional steps are China’s customs authorities taking to prosecute exporters of IPR-infringing products?  It would be helpful if China could provide specific case examples.

9. China’s 2007 Action Plan notes that China will continue enforcement effort to prevent use of express delivery services for marketing counterfeit and pirated products, which are often ordered over the Internet.  What specific steps is China taking to address this problem?

10. Has the Eagle-Eye Taskforce on Internet crimes referenced in China’s 2007 Action Plan been created and what functions will it perform?

11. Is China planning to adopt and enforce any additional regulatory measures to ensure active pharmaceutical ingredients produced in China are not used in counterfeit medicines?  

12. Counterfeiting and piracy problems remain widespread at retail and wholesale markets in China, such as Silk Street Market in Beijing.  We note that the Shanghai authorities closed the Xiangyang Market.  Are there plans to close down the Silk Street Market or other similar markets?

13. In March 2007, Guangdong criminal authorities arrested 13 people, seizing 30 machines used for erasing source identification codes and 1.81 million pirated CDs and DVDs.  Are these individuals being prosecuted?  Have the machines and CDs and DVDs been destroyed?

Competition Policy:

In Chapter 8 the authors state that it is generally recognized that the enabling environment for competition policy would necessitate as a first step the enactment of a “statutory basis (or a competition law).”  However, for competition to flourish, enterprises must be willing to take economic risks.  To encourage that essential risk-taking, enterprises must feel secure about the legal and economic environment in which they will operate.  The success of market-based competition is therefore dependent on the extent to which the rule of law and the protection of property rights have been firmly established within an economy and globally.  To establish an enabling environment for competition, a variety of legal and economic conditions must exist, including, among others, the rule of law, property rights, efficient and effective capital markets, and the ability of market participants to operate without undue regulatory or other governmental interference. 

China’s Ministry of Commerce (“MOFCOM”) issued the Acquisition of Domestic Enterprise by Foreign Investors Provisions in August 8, 2006.  Part Five provides for antimonopoly examination of only mergers and acquisitions by foreign investors. The peer review report does not specifically mention these regulatory provisions or address their inconsistency with the APEC principle of non-discrimination.  Does China have plans to repeal the MOFCOM provisions when the Anti- Monopoly Law is enacted and the general merger review provisions of that law become effective?

�[1] For example, USTR (2006) recognizes <China>’s successful implementation of its commitments, in 2006 Report To Congress On <<China>>’s WTO Compliance.
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