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Executive Summary    
New Zealand is a founding member of APEC and has played a prominent role in its activities since its creation in 1989.  New Zealand attaches high importance to APEC and has continued to provide important support to APEC’s work during the review period. 

The wide scope of regional economic cooperation that APEC promotes continues to be very highly regarded within governmental and business circles. Strong value continues to be placed in New Zealand on the opportunity APEC affords of engaging heads of government in a wide ranging informal policy dialogue as well as on APEC’s focus on facilitating regional integration through a concrete agenda of trade and investment facilitation, mutual recognition and regulatory convergence.

New Zealand has undertaken wide-ranging reforms over the past 20 years and now has one of the most open and flexible economies in the OECD area. The country’s institutions and its regulatory environment rank amongst the best in the world in terms of overall ease of doing business. Overall, New Zealand’s product markets work well, especially given the constraints faced by a small and geographically isolated economy. Minimising barriers to entry has been especially important for promoting competition by constraining potentially anti-competitive behaviour. However, a large external deficit, very low household savings and still-strong inflation pressures offer signs of an unbalanced growth pattern, though there are some indications that such imbalances may be starting to unwind. 
The New Zealand economy is strongly trade-oriented, with exports of goods and services accounting for around 33 percent of total output. New Zealand’s exports of goods and services remain more heavily commodity-based than any other OECD countries except Australia and Norway, despite a long-standing government ambition to diversify into other markets and products. The predominance of commodities in part explains the country’s poor export performance relative to the OECD average. Market access for agriculture is an important impediment to high income growth arising from primary commodity production.
Foreign direct investment, both inward and outward, is critical to New Zealand given the size of its economy, the need to supplement domestic savings with access to foreign capital and the imperative for New Zealand firms to better integrate regional and global production networks.  While the country has traditionally maintained an open stance towards foreign direct investment since it embarked on far-reaching reforms in the mid-1980’s, New Zealand’s investment regime was liberalized further in 2005.

Despite strong economic growth since the early 1990s and policy settings in product and labour markets that promote efficiency for the most part, New Zealand’s GDP per person is still 13% below the OECD mean and 16% below the median. In many respects, productivity growth remains the Achilles’ heal of the New Zealand economy. The government’s goal is to return New Zealand to the top half of OECD countries for real GDP per person.
The multilateral (e.g. WTO) process remains the top trade priority for New Zealand because it offers the largest potential gains. New Zealand considers it important to ensure that the country is part of the ongoing dynamic towards preferential trade agreements so as to strengthen economic links and obtain improved access to key markets in the region and beyond. New Zealand seeks to use its negotiations as a way of underpinning the wider economic and investment relationship as well as opening up opportunities for productive commercial partnerships and other forms of cooperation. In its preferential trade negotiations, New Zealand aims to secure WTO+ outcomes. However, not all of New Zealand’s existing PTAs would appear to meet the country’s stated aim of comprehensiveness. In those cases New Zealand has sought to build in mandated future negotiations in an effort to secure higher quality outcomes
  As well, peer review discussions, particularly with private sector stakeholders, suggested that New Zealand’s PTA partners have generally been regarded as sub-optimal. At the same time, the country’s limited leverage in securing negotiations with larger trading partners was readily acknowledged.
As a result of major market-oriented reforms initiated in the mid 1980s, New Zealand greatly reduced protectionist barriers to trade, largely unilaterally. In particular, tariffs were cut considerably and the period since the last IAP review has seen continued unilateral tariff liberalization. Ninety five percent of the country’s imports are today free of duty. Of the remaining 5% of goods by value that are dutiable, most goods attract rates of duty between 5% and 7.5%.  In addition, non-tariff barriers in the form of quantitative restrictions and export assistance measures have long been removed, a policy course that has also been applied to import licensing. The areas of tariff and non-tariff measures are ones in which New Zealand can credibly claim to have already met (or soon to meet in the case of tariffs) its Bogor Goals. 

New Zealand maintains an open services sector with relatively few restrictions. Relative to the desultory performance of its goods trade in recent years, the growth of New Zealand’s services exports surpassed the OECD average since 2000, with tourism and education services leading the way. Given the country’s open policy stance in service industries  and the depth of disciplines and market opening commitments it pursues in its PTAs, New Zealand is well on its way to achieving its Bogor Goals by 2010, as was already noted the country’s last IAP peer review. 
The comprehensiveness of investment protection and liberalization provisions that New Zealand already applies (or pursues) in its PTAs and bilateral investment treaties, its generally open stance towards inward foreign direct investment activity, and the further liberalization of the country’s investment regime since the last IAP review suggest that the country readily meets its Bogor Goals in the investment field.

Consistent with the openness and high trade dependence of its economy, New Zealand favours the unilateral recognition of foreign standards and conformity assessment procedures in many industry areas. The pursuit of mutual recognition agreements with major trading partners has been New Zealand’s favoured approach in many of its preferential trade agreements. Only a few mandatory standards are applied in New Zealand, primarily related to safety issues. Standards have been used mostly in support of domestic regulations with due concern placed on minimizing their adverse effects on business and trade.  New Zealand has intensified its collaboration with Australia in regard to the mutual recognition of standards and the development of joint standards with a view to deepening product market integration between the two economies. New Zealand easily meets its Bogor Goals in this area. 

To speed up the economy’s processing of international trade transactions, New Zealand maintains some of the most advanced customs and trade facilitation procedures, in a manner that is fully consistent with its Bogor Goals. The New Zealand customs administration has re-prioritised from a traditional ‘import’ focussed revenue collecting agency into one focused on upholding the economy’s commitment to free and open trade and balancing trade security with trade facilitation. Customs also has a supporting role with regard to human, animal, plant protection and food safety regimes. In line with this new paradigm, Customs’ Frontline program aims to bring the agency closer to the daily operation of New Zealand businesses and communities and in making customs procedures better understood by most users. Emphasis on the integrity of custom officers has become a requirement for the New Zealand Customs administration.

In the field of intellectual property rights (IPRs), New Zealand continues to maintain a fully TRIPS-compliant domestic IPR regime. The period since the last IAP review has seen government efforts focus on the development of a national medicines strategy and on Top of Form

consultations on direct-to-consumer advertising of prescription medicines. New Zealand’s approach to IP chapters in its preferential trade agreements is to reaffirm the standards contained in the WTO TRIPS agreement as the basis of how IPR issues are to be handled under each PTA. New Zealand’s aim in so doing is to provide a framework for cooperation around the implementation of TRIPS obligations, provisions for consultation if necessary and provisions for mutual exchange of information, rather than a focus on detailed and prescriptive provisions regarding substantive IPR law.

New Zealand operates a sophisticated competition regime, attuned to the realities of a small open economy prone to high degrees of market concentration. The country’s competition regime has undergone further change since the last IAP review, most notably in regard to leniency and the development of pro-competitive sectoral regulation in the gas, electricity, and telecommunications sectors. Such mainstreaming has taken place because of a realisation that light-handed regulation may not be sufficiently effective, particularly with respect to monopoly pricing and access issues. New Zealand’s competition authorities have been active enforcers of the country’s competition law, prosecuting anti-competitive practices across a broad array of sectors and cooperating closely with competition authorities abroad in prosecuting cross-border restrictive business practices. The above developments, and the importance New Zealand  attaches to competition matters in its PTAs, the efforts it deploys in ensuring that such provisions are both flexible yet fully consistent with APEC principles and its involvement in technical assistance activities in developing country member economies all attest to the fact that the country already meets its Bogor Goals in the area. 

New Zealand’s non-discriminatory government procurement regime ensures access to the best goods and services the world market has to offer. The New Zealand regime is unique among APEC (and WTO) Members, and implies that the country easily satisfies Bogor Goals in the area. In response to interest on the part of a number of exporting firms and business associations, the government has recently been reviewing the scope for signing onto the WTO’s Government Procurement Agreement. 
New Zealand has long been on the cutting edge of pro-competitive regulatory reform efforts in product and factor markets and consistently ranks among the world’s leading economies as regards the quality of its domestic regulatory regimes and institutions. Accordingly, New Zealand easily meets its Bogor Goals in the area of deregulation and regulatory review. A similar conclusion holds in the area of implementation of WTO agreements, towards which New Zealand has remained fully compliant since the last IAP review. Full implementation of WTO disciplines reinforces and complements New Zealand's domestic policy choices, which are directed to minimising distortions in the economy, thereby maximising the efficient allocation of available resources and potential for economic growth. In many areas, New Zealand has elected to go beyond WTO obligations for reasons of domestic policy. 
New Zealand may also be deemed to have met its Bogor Goals in regard to dispute mediation in light of the widely recognized quality of the country’s judicial system and the continued limited involvement of its government and private operators in state-to-state and investor-state litigation during the review period.  
As regard issues of business mobility, access to New Zealand for the purpose of supplying services on a temporary basis is primarily governed by the country’s commitments under Mode 4 of GATS or similar provisions in PTAs. In addition, New Zealand has active temporary work programs to enable people to come to New Zealand and work while they are in the country. New Zealand recognises that it needs to facilitate employers’ access to global talent. To this end, the Department of Labour regularly surveys the labour market and industries to identify occupations in national or regional shortage.  This information is developed into two skill shortages lists, and genuine job offers in those occupations are not subject to further labour market testing for suitably skilled and qualified applicants. New Zealand generally exceeds the APEC best practice standard of 30 days to process intra-company transferee applications. The median processing time in New Zealand is 10 days. There has been a steady increase in subscription levels to the APEC Business Travel Card (ABTC) scheme, whose numbers have increased from 88 in June 2002 to 1482 in February 2007 following concerted efforts at raising awareness about the scheme and its benefits to business travellers. The government regularly receives positive feedback on the value of the scheme from satisfied card holders. New Zealand easily meets its Bogor Goal in the area of business mobility.
I.
Background

I.1 
New Zealand and APEC
New Zealand is a founding member of APEC
 and has played a prominent role in its activities since its creation in 1989.  New Zealand attaches high importance to APEC and has continued to provide important support to APEC’s work during the review period. 
APEC provides important benefits for a small trading nation such as New Zealand. Fourteen of the country’s top 20 export markets are APEC members, including the three largest economies in the world - the United States, Japan and China. The APEC region accounts for over 70 percent of New Zealand’s total trade and some 60 percent of its inward foreign direct investment. Discussions held with a diverse range of stakeholders during the peer review mission highlighted that the close degree of policy coordination and dialogue with APEC economies is widely seen as vital to New Zealand’s future prosperity.

New Zealand’s priorities in APEC comprise
:
· support for multilateral trade liberalization 

· promoting high-quality preferential trade agreements 

· lower transaction costs at the border through improved
customs and standards procedures 

· freer movement of people and greater recognition of qualifications 

· higher quality regulation and governance in the region 

· secure movement of people and goods 

· developing APEC’s dialogue on structural reform issues.
APEC activities assist New Zealand business by supporting trade liberalisation and promoting high-quality preferential trade agreements in the region, a process New Zealand has been prominently involved with in recent years. APEC has been successful in reducing the costs of trading across borders, and provides a channel to improve the business environment. Progress in these areas should continue to make it easier for New Zealanders, a highly trade dependent nation, to do business throughout the APEC region.
During the peer review mission, government officials stressed how New Zealand faces resource constraints in participating in all APEC activities. They recognized that there was generally limited political traction of APEC activities among the broader public. New Zealand played host to APEC in 1999 and some memories from that year remained. As a general comment, however, it was noted that many New Zealanders are keen to see their country well connected in the region to facilitate trade, tourism, people-to-people and investment links. For this reason, the public opinion could be expected to be supportive of New Zealand's engagement in APEC. The annual Leaders' meeting, with its higher media profile, is something many citizens are aware of but without much appreciation of the part of the APEC 'iceberg' that rests below the water. Still, the wide scope of regional economic cooperation that APEC promotes continues to be very highly regarded within governmental and business circles. Strong value continues to be placed in New Zealand on the opportunity APEC affords of engaging heads of state in a wide ranging informal policy dialogue as well as on APEC’s focus on facilitating regional integration through a concrete agenda of trade and investment facilitation, mutual recognition and regulatory convergence.

APEC’s guidelines, objectives and model measures and agreements were seen as useful policy benchmarks in helping New Zealand and its trading partners, especially developing countries, pursue best practice policy- and rule-making approaches. A “rule-taker” because of its small size, especially in the WTO, New Zealand needs to remain ahead of the game in shaping emerging trade liberalizing agendas and rule-making initiatives and in identifying the contours of possible negotiated bargains. It does so through different means, including its active involvement in chairing key negotiating groups, such as the Doha Development Agenda’s agricultural negotiations, as well as by using APEC as a key building block in shaping regional and multilateral consensus on issues of key interest to New Zealand, such agriculture, non-tariff measures, technical barriers to trade, trade remedies, and services.
New Zealand has historically maintained robust systems to ensure that relevant information on issues such as trade, investment and regulatory regimes is available to the public, and in particular the business community.  New Zealand Government departments regularly consult business on their information needs and departments appreciate the business community's need for timely and accurate information.  The internet has obviously made the provision of information far easier than in the past and rather than selective targeting allows businesses to access themselves a range of information sources. The main benefit of APEC commitments in terms of information provision, from New Zealand's perspective, is the way these commitments are facilitating, over time, increasing access to information on key trading partners’ trade, investment and regulatory regimes.  The increasing transparency of regulatory issues, through the provision of information and data, helps to reduce the costs of doing business for New Zealand exporters. 
The New Zealand APEC Study Centre has close links with policy makers working on APEC issues meeting regularly to exchange views. Much of this exchange has a heavy 'regional integration' focus: what is happening in the region; what forces are in play which will determine future directions in the region; what models for integration might be adopted within an APEC framework. There are a few other universities active directly on APEC-related issues but many engage more broadly on trade and security issues relating to the region. Business engagement is mainly via ABAC/ABAC-outreach. The 'Virtual Trade Mission' runs an annual conference on APEC for university and school students which attracts a range of high level speakers. The Prime Minister gives one high level speech a year on APEC (typically following her attendance at the annual AELM). Background briefings to the media on APEC are given on an ad hoc basis (typically in advance of key meetings).
Peer review discussions suggested a perception in New Zealand that APEC’s Bogor Goals might not be achieved by 2010. This would not however be for lack of New Zealand’s efforts, as the economy was widely seen as having already met or soon to meet many if not most of its Bogor Goals. The view was expressed that the APEC process might be at a crossroads in 2010, with member economies having to decide what to make of it. Options ranged between a push towards a binding Asia-Pacific Free Trade Agreement, which many voices in New Zealand’s business circles appeared to support, to a rescheduling (i.e. stretching out) of the Bogor Goals, for which support appeared more tepid among key stakeholders. 
I.2
Economic structure

New Zealand is a small open economy with a population of 4.2 million. Following a comprehensive reform program that began in the mid-80s, the New Zealand economy is now largely liberalized and more internationally competitive. New Zealand has sizeable manufacturing and service sectors complementing a highly efficient agricultural sector that ranks as the country’s principal foreign exchange earner. 

New Zealand's agricultural policies are based on a market-oriented approach. Following a period of extensive reform over some thirty years, including the dismantling of a large number of agricultural producer boards and significantly reducing or removing government support and protection for the agriculture sector, New Zealand now has some of the lowest agricultural tariff barriers in the world and does not provide any trade-distorting support to its agricultural producers. Apart from minor exceptions, exports are not regulated. 
The manufacturing sector makes an important contribution to the national economy. It is roughly double the size of the primary sector, accounting for 15 percent of real GDP in 2005.  Up until the mid-1980’s the manufacturing industry was focused on production for the small domestic market, sustained by an array of import protection policies.  Since the opening up of the economy in the mid-1980s, New Zealand has had to gear itself increasingly towards international markets, and the industry today is significantly more competitive and innovative. New Zealand’s structural adjustment has been deep and thorough, with entire sectors and their workforce having been forced out of business as a result of exposure to international competition. 
The country’s small size and the economy’s extensive exposure to world markets place considerable pressure on New Zealand firms to be internationally active. To maintain growth and increase their scale of production, firms have little choice but to export when they are relatively young and small. Small and medium-sized firms in particular end up battling remoteness from markets with limited resources and greater difficulties in raising capital. 
Throughout the 1990s, the manufacturing sector experienced output growth of 1.1 percent per annum, lower than the country’s overall GDP growth of 2.4 percent per annum.  This was in part due to the adverse effects of a high New Zealand dollar in the mid-1990s.  The flow-on effects of the Asian financial crisis and drought conditions also hit the sector in 1997-98.  Since then conditions have improved and the manufacturing industry has averaged 2.5 percent annual growth during 2000-05.  Increased trade has been the primary driver of growth, with annual growth in manufactured exports of 8 percent during this period.  Food and beverage processing is the largest manufacturing industry, accounting for 5 percent of GDP.  Other important industries include machinery manufacturing, wood and paper manufacturing and metal product manufacturing. 

The country’s export sector, especially manufacturing, is widely seen as operating under strong pressure from a high exchange rate and increasing competition from lower-cost producers in South-East Asia. Such trends imply that New Zealand firms have little choice but to focus on niche markets with high value-added, product design, final assembly and after-sale services, together with increasing recourse to outsourced manufacturing production via FDI outflows. Still, the country’s manufacturing base has shown remarkable resilience: its share in aggregate employment is higher today than it was when far-reaching tariff reforms were undertaken in the mid-1980’s. Not surprisingly, a central policy challenge remains that of skills acquisition and the attraction of talent via targeted efforts in education, entrepreneurship, innovation and migration policies.

The service industries are collectively the largest sector in the economy, accounting for 67 percent of GDP in 2005 and an even larger share of aggregate employment.  The finance, insurance, property and business services group is the largest of these. The financial services industry is dominated by commercial banks, which have significant interests in the New Zealand property market. In recent years, mortgages have accounted for nearly half of total lending and around one-third of total banking sector assets, reflecting the recent strength of the property market. Export-related activities, such as primary sector services, tourism and education services, also play an important part in this sector and have been responsible for robust growth in some sub-sectors. These include wholesale and retail trade, (including accommodation, cafes and restaurants); transport, storage and communications; education and health as well as audio-visual products. The travel component of the balance of payments – made up of education, tourism and business-related travel – was the single largest contributor to New Zealand’s services exports between 2001 and 2006.

I.3
Macro-economic trends and recent developments

New Zealand has undertaken wide-ranging reforms over the past 20 years and now has one of the most open and flexible economies in the OECD area. However, a large external deficit, very low household savings and still-strong inflation pressures offer signs of an unbalanced growth pattern, though there are some indications that such imbalances may be starting to unwind.
New Zealand's economy has grown strongly over the past six years, averaging 4% per year on average. The economy started to slow in 2005 and remained sluggish in 2006 but has seen recent signs of a pick-up in growth. However, there are still few signs of spare capacity, and the labour market has so far been resilient. Labour utilisation rates have increased substantially, with the employment rate rising from its low point of 57% of the working-age population in 1992 to 66% in 2006. The country’s unemployment rate remains the second lowest in the OECD (after Korea), standing at 3.7% at the end of 2006. Unemployment remains more than half a percentage point below the OECD’s estimate of its sustainable (non-inflationary) level, but the recent slowdown has arguably eased capacity constraints in product markets. With very strong employment growth and earlier slack now used up, the economy is running at full capacity, skilled and unskilled labour has become harder to find, placing upward pressures on wages, prices and interest rates.

	Table 1. New Zealand – Economic Summary


	  
	    2005 
	     2006 
	   2007 

	Real GDP (%) 
	2.2 
	2.2
	2.1

	Consumer prices (%) 
	3.2 
	3.2
	3.0

	Unemployment rate (%) 
	3.6 
	3.9
	3.9

	Exchange rate NZ$:US$ 
	1.42 
	1.60
	1.63

	GDP per head (US$ at market exchange rates) 
	26,390
	23,870
	24,140

	Government Debt (% of GDP) 
	21.3 
	21.1
	21.1

	Current account (US$bn) 

	Goods: exports (fob) 
	21.8
	23.6
	24.7

	Goods: imports (fob) 
	-24.7
	-26.2
	-26.1

	Merchandise trade balance 
	-2.9
	-2.6
	-1.4

	Services trade balance 
	0.2
	0.4
	-0.1

	Current-account balance (% of GDP) 
	-8.9
	-9.0
	-8.5


Sources:  Statistics New Zealand  

Overall, New Zealand’s product markets work well, especially given the constraints faced by a small and geographically isolated nation. Indeed, the country was a leader in deregulating a range of sectors that were previously shielded from competition and has in place well designed laws and institutions that provide a solid framework to underpin competition and promote efficiency. Minimising barriers to entry has been especially important for promoting competition by constraining potentially anti-competitive behaviour. 

A broad measure of how New Zealand’s general economic foundations stack up internationally is the World Economic Forum’s (WEF) Global Competitiveness Report, which annually monitors indicators such as public institutions, infrastructure, the macro-economy, market efficiency and business sophistication. In the 2006-07 report, New Zealand was ranked 23rd in the world, down from 22nd the year before.
Dragging New Zealand’s score down were poor performances in innovation (25th in the world), infrastructure (27th), macroeconomic indicators (25th) and business sophistication (26th). The country’s institutions, which the WEF says include concepts such as property rights, the environment, the judicial system, perceptions about the efficiency of government spending and the burden of government regulation, were ranked eighth. 
New Zealand’s regulatory environment does even better: in the World Bank’s 2007 “Doing Business” report, the country’s regulatory environment is ranked as number two in the world - behind Singapore - for overall ease of doing business. The country was ranked first in terms of ease of registering property and protecting investors. New Zealand also does well in ease of starting a business (third in the world), getting credit (third) and employing workers and paying taxes (both 10th). In 2006, the World Bank had ranked New Zealand the easiest place in the world to do business.

I.3.1
Export performance

The New Zealand economy is strongly trade-oriented, with exports of goods and services accounting for around 33 percent of total output.  The agricultural, horticultural, forestry, mining, energy and fishing industries play an important role in New Zealand’s economy, particularly in the export sector and in employment.  Whilst the primary sector only accounts for an estimated 8 percent of real GDP, the sector generates more than 50 percent of New Zealand’s total export earnings and makes significant contributions to downstream activities such as transportation, rural financing, and retailing. 

In 2005, New Zealand's main merchandise export markets were Australia (21 per cent), the EU (15 per cent), the United States (14 per cent), Japan (10 per cent) and China (5 per cent) (see Table 2). North Asia (including China, Hong Kong, Japan, Taiwan and Korea) is currently New Zealand's largest export trading region, taking around a quarter of the country’s total exports annually. New Zealand’s main sources of imports were Australia (21 per cent), the EU (19 per cent), Japan (11 per cent), the United States (11 per cent) and China (11 per cent). 
Table 2. New Zealand:  Merchandise trade exports – top 10 destinations, 2000-05
2005 


2000

$(million)

Australia 




6,507 


5,528

United States of America 


4,295 


3,733

Japan 





3,446 


3,382

People’s Republic of China 


1,587


   766

United Kingdom 



1,436 


1,542

Republic of Korea 



1,080 


1,180

Germany 




   793 


   646

Taiwan 




   688       

   664

Belgium 




   475 


   426

Hong Kong (SAR) 



   532 


   711
Source: Statistics New Zealand
New Zealand’s exports of goods and services remain more heavily commodity-based than any other OECD countries except Australia and Norway, despite a long-standing government ambition to diversify into other markets and products. The predominance of commodities in part explains the country’s poor export performance, since income elasticities for food are typically low. But diversification efforts have been slow in generating dividends, in part because primary exports are much less sensitive to movements in real exchange rates than non-primary exports. More generally, New Zealand has not kept pace with the speed of internationalisation in product markets that other OECD countries have achieved, despite being a small open economy. 

Table 3. New Zealand: Main commodity exports, 2000-05
2005 


   2000

$(million)

All merchandise exports  


30,618 


26,111

Commodity

Milk powder, butter and cheese 

 4,924


  3,895

Meat and edible offal 



 4,577 


  3,379

Logs, wood and wood articles 

 1,984 


  2,024

Mechanical machinery and equipment 
 1,628 


  1,127

Fruit 





 1,212 


    972

Fish, crustaceans and molluscs 

 1,134 


  1,230

Aluminium and aluminium articles 

 1,053 


  1,116

Electrical machinery and equipment 
 1,004 


     844

Casein and caseinates 


    651 


     806

Wool 





    666 


     802
Source: Statistics New Zealand
Table 4. New Zealand: Main exports of commercial services, 2000-05
2005 


   2000

$(million)

All services 




11,581 


   8,975

Service

Transportation 



  2,260 


   2,548

Travel 





  7,283 


   4,687

Communications services 


     434 


      386

Computer and information services 

     297 


      146

Royalties and licence fees          

     163 


        96

Personal, cultural and recreational 

     270 


       243

Merchanting and other trade-related services   309 


         77
Source: Statistics New Zealand

External adjustment got underway in the first half of 2006 year as the currency fell by 20%. But the New Zealand dollar then climbed in value during the second half, eventually wiping out almost all the earlier depreciation. Only the agricultural sector has shown a significant improvement in export volumes. New Zealand’s real exchange rate has gone through significant medium- to long-term cycles. Bilateral exchange rates with the US dollar and the Japanese yen have experienced especially large swings, whereas movements against the Australian dollar have been more moderate.
 

Interest-rate differentials with the rest of the world have persisted, although they are more significant against the United States than Australia. A further factor driving New Zealand’s exchange rate is commodity prices. In this regard, New Zealand shares commodity currency characteristics with its Australian and Canadian counterparts even though its commodity mix is quite different. The range of estimates available suggests that a 1% rise in the world price of New Zealand’s commodity exports is associated with a broadly similar-sized appreciation of the currency.
I.3.2
Foreign direct investment
Foreign direct investment, both inward and outward, is critical to the New Zealand given the size of its economy, the need to supplement domestic savings with access to foreign capital and the imperative for New Zealand firms to better integrate regional and global production networks.  While The country has traditionally maintained an open stance towards foreign direct investment since it embarked on far-reaching reforms in the mid-1980’s, and New Zealand’s investment regime was liberalized further in 2005 (see Section II.4 below). 
Table 5 provides a snapshot of recent trends in inward and outward FDI flows and stocks. According to UNCTAD data, the stock of foreign direct investment in New Zealand stood at US$55.1 billion at the end of 2005, an eightfold increase since 1990 and an almost twenty-fold increase over the restrictive period preceding New Zealand’s extensive reforms. A measure of the strong contribution that foreign investment has made to New Zealand’s economy can be seen from its six-fold rise in the FDI/GDP ration observed between 1990 and 2005. The recent years have also seen a noticeable rise in the New Zealand’s stock of outward FDI, which stood at US$ 11 billion at the end of 2005, double the level achieved in 1990 as well as in terms of its share of GDP.

FDI flows show a more volatile trend, with recent trends showing, apart for 2003, a level of inward FDI running below the trend rate achieved during 1990-2000. Expressed in terms of their contribution to gross fixed capital formation, FDI inflows in 2005 were down significantly from the average level witnessed during then 1990’s.

Australia and the United States remain the most important sources of foreign direct investment in New Zealand, followed by the Netherlands. Close to 80% of FDI inflows into New Zealand finds its origin in APEC countries.  
Table 5. New Zealand - Trends in Foreign Direct Investment 

FDI flows 



% of gross fixed capital formation

     1990-2000 
 2002 
 2003
 2004
 2005      
1990-2000 
2003 
2004 
2005

                 (Annual avg.) 




           (Annual avg.)
Inward  
 2 272 
1 755 
3 695
 2 580 
 1 603 

         21.9
  20.2 
  11.1 
   6.2

Outward 
    459
   394
   516
  -906   -1 300

           5.2 
     2.8     -3.9      -5.0
FDI stocks  



    % of gross domestic product
    1980    1990
  2000
   2004 
   2005 

         1990 
2000 
2004 
2005

Inward 
    2363   7938 
24815   54703   55077 


8.2 
 47.6 
 56.0 
 50.7

Outward
      529
  6398 
  8491   12895   11046 


4.7
 16.3
 13.2
 10.2
Source:  UNCTAD (2006)
I.3.3
Savings and investment patterns

Strong household income growth and large immigration flows have, as in many OECD markets, stimulated house sales and put upward pressure on real estate prices in New Zealand in recent years. The county’s commercial banks have met the resulting increases in demand for mortgage finance by borrowing offshore. The resulting widening in the deficit on investment income has translated into a sharp deterioration of the country’s external accounts. The current account deficit (CAD) stood at NZ$ 15.2 billion in the year to June 2006, an estimated 9.7 per cent of GDP. This is the highest such figure since the 1975 oil shock. The CAD subsided slightly to 9.1% at the end of 2006. A relatively high New Zealand dollar detracts from the competitiveness of New Zealand exports and reinforces the CAD. 

The country’s export performance clearly matters for the sustainability of New Zealand’s external position. The trade balance is currently negative, although it has been positive for most of the past 20 years. But the country has been drawing on foreigners’ savings to finance a share of domestic investment over a long period, resulting in large net outflows of investment income that have deteriorated recently to around 7.5% of GDP. The resulting current account deficit is financed by further capital inflows. Such an accumulation of net foreign liabilities cannot arguably go on forever and, eventually, external balance will need to be restored by running a current account surplus. This would generally be achieved through a future stream of net exports, although a rise in New Zealand’s ownership of foreign assets would also help by generating a higher stream of offshore investment income.

Looking ahead, an important challenge facing New Zealand policy-makers is to raise national incomes in the context of increasing fiscal pressures of an ageing population. The share of GDP devoted to health and pension spending could more than double by 2050 according to Treasury projections. Faster productivity growth is a key means of generating higher incomes, and will become increasingly important as the room to further improve labour utilisation reaches its limits
I.3.4
Productivity growth 
Despite strong economic growth since the early 1990s and policy settings in product and labour markets that promote efficiency for the most part, New Zealand’s GDP per person is still 13% below the OECD mean and 16% below the median. In many respects, productivity growth remains the Achilles’ heal of the New Zealand economy (see Box 1). 
Box 1. Explaining the Kiwi productivity paradox

Although further efforts are required to complete the structural reform process in some areas of the New Zealand economy, recent work at the OECD suggests that two inter-related longer-term macroeconomic features may have hindered efforts to boost the country’s rate of productivity growth. These are the long and large exchange rate cycle and the persistent high interest-rate differential between New Zealand and world capital markets.

According to the OECD, these two phenomena may affect productivity through several channels. First, the exchange-rate swings may impose extra adjustment on the real side of the economy through shifts in the demand for tradeables versus non-tradeables. Firms that respond to these swings in relative prices by adjusting production may find themselves caught out when relative prices reverse. Second, such swings discourage investment. Firms producing tradable goods and services may be reluctant to invest in productivity-enhancing capital because of uncertainty about future medium-term input and output price combinations. Third, the New Zealand domestic market is so small that growing companies must become exporters at a relatively early stage in their development and face not only the challenges of developing a foreign market presence but also the exposure to currency risk. For some firms, a more rational business decision might well be to relocate the company in the main target market. This may result in a downward self-selection bias effect on aggregate productivity, whereby the less productive firms remain at home as exporters and the more productive ones move overseas.
The government’s goal is to return New Zealand to the top half of OECD countries for real GDP per person, where it has not been since the 1970s apart from a brief period in the early 1980s. There are two ways of closing such a gap. A first approach is through lifting productivity growth and is the sustained, long-term, route to higher living standards. A second way is to focus on raising labour utilisation rates, which can provide a one-off upward shift in GDP per person. Either way, catching up will take considerable time. According to the OECD, if New Zealand’s GDP per person were to grow consistently half a percentage point faster than the OECD average (from 2005 onwards), it would take about 25 years to catch up to the OECD average. If the country grew a full percentage point faster, it would still take 14 years.

I.3.5
Structural reforms

Raising productivity growth through completing structural reforms that improve the efficiency and flexibility of product and labour markets remains an important route to lifting both GDP and NNI per capita. Indeed, given the swings in the exchange rate, New Zealand needs policies that make it possible for firms to respond to changing relative prices quickly and without impediment. A number of outstanding structural reform issues still remain to be tackled or successfully completed. 

In telecommunications, after a Government review concluded that limited competition was hampering broadband development, the Government announced in May 2006 that it would require full unbundling of the local loop to promote the deployment of fast, competitively-priced broadband.  New policies are to include local loop unbundling, unlimited unbundled bit-stream services and strengthened powers for the Telecommunications Commissioner. The Telecommunications Amendment Act (2006) also requires the operational separation of Telecom New Zealand Ltd. The government is also undertaking a review of the Telecommunications Service Obligations (TSO), focussing on the delivery of rural services. The Telecommunications Commissioner has recommended to the Minister of Communications that mobile termination rates be regulated, but a decision has yet to be made. The Commissioner has also more recently launched a review into roaming and collocation services in the mobile telephone market. Rapid resolution of these competition issues is needed to enable the industry to deliver more efficient communications services to the public as soon as possible and help the government to deliver on its Digital Strategy.
New Zealand is investing heavily in improving its road infrastructure with a number of new projects of significance being either commissioned or actively considered. New Zealand is looking towards alternative financing systems to facilitate projects now, and in the future.  These include  tolling, public private partnerships and road pricing.
Investment in electricity generation and transmission has been challenged by ongoing uncertainty about the regulatory framework governing the sector and climate change policies. In October 2006, the government released a revised Policy Statement on Electricity Governance, clarifying the statutory objectives for the Electricity Commission. In December 2006, it published a draft National Energy Strategy (NZES), inviting submissions by the end of March 2007. One of the key aims for electricity within the NZES is to provide a transparent and durable regulatory framework for electricity without further delays, and the right incentives to promote efficient, market-based, outcomes. A final NZES is due to be released in mid-2007.

With the expected rapid growth of private pension funds in coming years, enhancing the depth of New Zealand’s financial markets will assume heightened importance, so that funds can best manage their various risks. At the moment, while the New Zealand banking sector is relatively large by OECD standards (as a share of GDP), the country’s financial markets remain small by international (and OECD) standards, despite widespread financial liberalisation undertaken in the 1980s. Bank loans are the main source of financing, and transactions have increasingly taken the form of lending to households, arguably diverting capital away from more productive uses. New Zealand has a good overall financial regulation framework, with no major regulatory barriers inhibiting the development of its financial markets. 

With a view to promoting a closer integration of education, immigration and labour market policies with innovation policies, the government approved work on an immigration change programme, including the drafting of a new Immigration Act, reviews of migrant categories and of the Department of Labour’s immigration service model. One objective is to improve New Zealand’s ability to be a competitive recruiter of scarce talent. As well, since April 2006, new migrants and returning New Zealanders who have not been tax-resident for at least ten years are exempted from tax for four years on foreign income. With strong pressures on out-migration by skilled New Zealander’s – the country’s educated youth in particular has proven particularly sensitive to the strong (30%) and persistent gap in income levels across the Tasman sea, and with the economy already operating beyond its non-inflationary rate of unemployment, the premium on attracting and retaining skilled talent in New Zealand has indeed become acute, all the more so in a context of population ageing.
Finally, to further improve the competition legislation framework, a review of the Commerce Act is expected by September 2007. It will comprise a review of Regulatory Control Provisions, including the regime for electricity lines businesses, and a review of Authorisation and Clearance Provisions.

I.4
Preferential trade liberalization initiatives
Bilateral and regional free trade agreements play an increasingly important role in international trade.  Such agreements are under negotiation by most of New Zealand’s main trading partners and have proliferated around the world - particularly in the Asia-Pacific region in recent years.  
Peer review discussions with the country’s leading trade officials made clear that New Zealand considers it important to ensure that the country is part of the ongoing dynamic towards preferential trade agreements so as to strengthen economic links and obtain improved access to key markets in the region and beyond. New Zealand seeks to use its negotiations as a way of underpinning the wider economic and investment relationship as well as opening up opportunities for productive commercial partnerships and other forms of cooperation. Moreover, the preferential nature of such agreements means New Zealand exporters might be disadvantaged in markets where other countries have negotiated lower or zero tariffs and preferential access conditions behind borders.

The multilateral (e.g. WTO) process remains the top trade priority for New Zealand because it offers the largest potential gains.  But the sheer scale of WTO negotiations and the diversity of interests involved mean that progress is often slow, as has been the case of the WTO’s ongoing Doha Development Agenda.  Bilateral and regional trade agreements therefore complement the multilateral track in New Zealand's wider trade strategy. 
New Zealand recognises that preferential agreements with key trading partners can open up important new opportunities for the country’s exporters and in a shorter timeframe than is likely through the WTO.  Such agreements can enable New Zealand to set a faster pace towards opening markets by linking up with economies that share similar levels of ambition.  On several occasions during the peer review mission, senior officials stressed that preferential trade agreements can make a useful contribution to generating momentum for the WTO process by highlighting the benefits of liberalisation, while also contributing to achieving the APEC Bogor Goals of free and open trade and investment within the Asia-Pacific region by 2010 for developed economies, and 2020 for developing economies.

In its bilateral and plurilateral negotiations New Zealand aims to secure WTO+ outcomes. These include the removal of tariffs on all goods, the liberalisation of services trade and provisions to encourage investment. New Zealand also seeks measures to remove other barriers to trade - such as restrictions on government procurement - and provisions relating to competition policy, intellectual property, e-commerce, and dispute settlement. 
Given that trade flows can be affected as much by internal regulatory and administrative barriers as by tariffs and quotas, New Zealand also seeks to address ways of facilitating trade through cooperation in areas such as standards and conformance and customs procedures. Furthermore, New Zealand seeks to harmonise its objectives for trade with the protection of the environment and to ensure that labour issues are better integrated with trade agreements.
 

New Zealand currently has four preferential trade agreements in force. These are: (i) the Trans-Pacific Strategic Economic Partnership (Trans-Pacific SEP), which was  concluded in 2005 and whose members are Brunei-Darussalam, Chile, New Zealand and Singapore
; (ii) the New Zealand-Thailand Closer Economic Partnership (NZTCEP), also concluded in 2005, (iii) the New Zealand-Singapore Closer Economic Partnership (NZSCEP) agreed in 2001 and (iv) the Australia-New Zealand Closer Economic Relations Trade Agreement (ANCERTA) of 1983, one of the world’s first comprehensive preferential trade agreements governing trade with New Zealand’s main trading partner and committing the two Trans-Tasman partners to a broad and deep array of regulatory and trade facilitating cooperation activities. 

New Zealand is currently involved in five negotiations towards preferential trade and investment agreements with partners within APEC and beyond. These are: (i) the New Zealand-Gulf Cooperation Council Free Trade Agreement, whose formal launch is expected in June 2007 ; (ii) the New Zealand-China Free Trade Agreement, initiated in November 2004 ; (iii) the ASEAN-Australia/NZ Free Trade Agreement, which was launched in November 2004, (iv) the New Zealand-Malaysia Free Trade Agreement, underway since March 2005 ; and (vi), the New Zealand-Hong Kong Closer Economic Partnership, which was launched in 2001 but suspended in late 2002 after five rounds of negotiations.
  
Studies of the likely effects of prospective PTAs/CEPs are seen as a valuable part of the evaluation process when Governments decide whether or not to proceed with negotiations and often serve as the base document for prior public consultations and submissions.
 The kind of study that is conducted prior to the launch of PTA negotiations with prospective partners varies according to the circumstances.  Initial judgements are made about the objectives of the negotiations and the scale and likely broad impacts of any agreement in deciding what kind of study should be pursued.  NZ has pursued both joint and separate studies with partner countries.  Most have incorporated empirical elements to some degree but not all have involved quantitative modelling of impacts. In some cases, more subjective evaluations of the benefits and costs of the agreement have been sufficient to allow negotiations to proceed.
New Zealand expects that its preferential trade and investment agreements will be comprehensive, consistent with World Trade Organisation (WTO) provisions and APEC goals and principles, and open to other economies to join. Moreover, New Zealand’s PTAs build in mandated future negotiations in an effort to secure high quality outcomes. New Zealand believes that less than comprehensive agreements can pose a threat to multilateral liberalisation by enabling countries to achieve their key market access objectives without liberalising sensitive sectors.
 Not all of New Zealand’s existing PTAs would appear to meet the country’s stated aim of comprehensiveness. Thus, for instance, despite the depth of liberalization and regulatory cooperation that the CER with Australia has spawned, the agreement to this day continues to lack an investment chapter, though bilateral discussions are currently proceeding in this area (see section II.4 on Investment). The CER also does not feature a bilateral dispute settlement mechanism (see Section II.12) As well, the Thai CEP was concluded without a chapter on government procurement. It also does not currently feature a services chapter, the Parties having agreed to pursue such liberalization and rule-making in the three years following the agreement’s entry into force. Similarly, the Trans-Pacific SEP linking New Zealand to Brunei-Darussalam, Singapore and Chile includes investment provisions with respect to investment in services only and provides for state-to-state dispute settlement provisions under the SEP’s general dispute settlement mechanism. Together, these developments highlight how even agreements conducted among a small number of partners may encounter difficulties similar to those arising at the multilateral level, particularly on behind the border issues.
    

Peer review discussions, particularly with private sector stakeholders, suggested that New Zealand, should be negotiating with key partners like the United States (especially in the wake of the Australia-US FTA which gives US operators, and notably investors, better access to the Australian market than New Zealand enjoys in some areas), Japan, Korea and Canada. At the same time, the country’s limited leverage in securing such negotiations was readily acknowledged. New Zealand was, accordingly, keen to make tactical choices with willing partners. The Trans-Pacific SEP (P4) was thus described as a possible embryo of a larger trans-Pacific deal (e.g. APFTA), whereas PTAs with Malaysia, Thailand and Singapore could be seen as precursors to an ASEAN+6 (e.g. East Asian Summit) market-opening agreement. Discussions with New Zealand’s trade policy officials also clearly indicated the active interest of New Zealand in pursuing negotiations with key trading partners.
II.
Assessment of New Zealand’s IAP

II.1
Tariffs
Bogor Goal

APEC economies will achieve free and open trade in the Asia-Pacific region by:

(a) progressively reducing tariff measures

(b) ensuring the transparency of APEC economies’ respective tariff measures
New Zealand is well on its way to achieving its Bogor Goals and becoming tariff-free owing to its continued and planned pursuit of unilateral tariff liberalization. Ninety five percent of the country’s imports are today free of duty. Of the remaining 5% of goods by value that are dutiable, most goods attract rates of duty between 5% and 7.5%. These goods are mainly manufactured goods where suitable alternative goods are available from local manufacturers and producers.  There are some goods which are subject to higher rates of duty and these include clothing, footwear, carpets, some textiles and automotive components. All dutiable goods are subject to a unilateral tariff reduction programme which commenced on 1 July 2006 and extends through to 1 July 2009.  New Zealand has conducted regular reviews of its tariff regimes since the 1980’s and decisions to reduce or remove tariffs have largely been based on economic efficiency considerations.

New Zealand provides tariff preferences on plurilateral, bilateral and regional bases. Examples of these are found in free trade agreements and economic partnership agreements with Australia, Pacific Island Forum countries, Thailand, Singapore, Chile and Brunei Darussalam.  

Preferences are also given to goods being the origin of Least Developed Countries and Less Developed Countries.  The criterion used for least developed countries (LDC’s)
 is based on the United Nations list of such countries.  All goods of LDC origin have qualified for duty free entry into New Zealand since 1 July 2001. Although New Zealand is a member of the Commonwealth group of countries, it maintains no special tariff treatment on products from other Commonwealth countries, with the exception of a long standing tariff preference for certain goods from Canada and a few motor vehicle parts from Great Britain.
New Zealand’s preferential duty scheme for less developed countries is being removed. 
  Preferential tariff rates for the latter countries were frozen at 1 July 1999 rates, and as New Zealand’s Normal tariff rates reduce from 1 July 2006, the margins of preference for less developed countries over normal tariffs will be reduced until 1 July 2008 when preference margins will be largely eliminated on the majority of (but not all) tariff lines.

II.2
Non-tariff measures (NTMs)
Bogor Goal

APEC Economies will achieve free and open trade in the Asia-Pacific Region by:

(a) Progressively reducing non-tariff measures

(b) Ensuring the transparency of APEC economies’ respective non-tariff measures
As a result of major market-oriented reforms initiated in the mid 1980s, New Zealand greatly reduced protectionist barriers to trade, largely unilaterally. In particular, tariffs were cut considerably. In addition to this, non-tariff barriers in the form of quantitative restrictions were eliminated, export assistance was removed, and an import licensing system was dismantled. The area of non-tariff measures is thus one in which New Zealand can credibly claim to have already met its Bogor Goals. 

Import licensing controls were first introduced in New Zealand in 1938 to preserve the country’s dwindling overseas currency reserves.  Import licensing allowed successive governments to excise a measure of control over the categories and value of goods entering the country.  But, even in its most comprehensive phases, the import licensing system always included classes of goods exempt from licensing requirements.  

In later years, licensing became a means of assisting the development of the domestic manufacturing sector.  The protection afforded the manufacturing sector tended to be paid for by other sectors, at times obliged to pay higher prices for their domestic inputs while having to accept internationally competitive prices for their outputs.  Insulation from overseas competition tendered to deprive manufacturers of the stimulation necessary to achieve maximum efficiency.  The reservation of predicable shares of the New Zealand market for domestic producers encouraged the investment of resources in areas which were inherently uncompetitive, either because there were already sufficient producers to meet the demand or because inevitably short production runs resulted in high unit costs.  

The reforms enacted since the mid-1980’s have contributed to a marked improvement in New Zealand's economic performance. The gradual manner in which the import licensing system was phased out by the early 1990’s enabled manufacturers to become more competitive or to diversify into other more productive forms of enterprise.

New Zealand considers the removal of non-tariff barriers to be among the most important issues currently faced in bilateral and multilateral negotiations. In 2001, the cost to local exporters from these barriers was estimated at over NZ$1 billion annually.

Government officials bemoaned the fact that, especially in WTO negotiations, NTMs have tended to take a back seat to the question of tariff reduction and elimination, most notably in the WTO’s non-agricultural market access (NAMA) negotiations. However, New Zealand has made a number of submissions to the WTO on various NTM issues, including a specific proposal aimed at tackling standards and technical regulations that restrict the use of timber in building construction. The government’s assessment is that the removal of non-tariff barriers, both in New Zealand and overseas, is highly beneficial. For this reason, it continues to work towards this goal, including in the APEC context.
New Zealand is of the view that economies should regularly review any NTMs with a view to reducing their application as far as possible, and follows this practice itself. As a general policy to ensure that the application of any NTMs is as narrow as possible, New Zealand requires that proposed new technical regulations be subject to a regulatory impact assessment (which includes a cost-benefit analysis) before they are implemented. By focusing on economic efficiency considerations, such impact assessments are seen as considerably lessening the likelihood that new NTMs might emerge.
II.3
Services

Bogor Goal
APEC economies will achieve free and open trade and investment in the Asia-Pacific region by:

(a) progressively reducing restrictions on market access for trade in services

(b) progressively providing for, inter alia, most favoured nation (MFN )treatment and national treatment for trade in services.
New Zealand maintains an open services sector with relatively few restrictions. For this reason, and as the country’s last IAP peer review report had noted, New Zealand is well on its way to achieving the Bogor Goals by 2010.

The service sector dominates the New Zealand economy, contributing two-third’s of the country’s output, absorbing three quarters of the labour force and accounting for a quarter of its total exports.  Relative to the desultory performance of its goods trade in recent years, the growth of New Zealand’s services exports surpassed the OECD average since 2000, with tourism and education services leading the way. 

New Zealand’s 2006 IAP lists the significant changes in the services area during the period under review. These include:

· The enactment of the Lawyers and Conveyancers Act in 2006 which provided, inter alia, for further recognition of foreign legal qualifications and mechanisms for the recognition of foreign conveyancing qualifications;

· A telecommunications sector package announced in May 2006 which included a number of changes including unbundling of the local loop;

· The removal in 2005 of a legal constraint on the use of overseas- registered demise-chartered ships for coastal shipping.

These measures extend what is already a substantially open services policy regime – as reflected in the country’s GATS commitments. New Zealand has offered to bind a broad range of additional commitments in its GATS offers (initial and revised) under the Doha Round.  
Government officials noted that recently completed agreements such as the Transpacific SEP and the Singapore-New Zealand CEP provide an indication of the type of high quality and comprehensive services commitments New Zealand is prepared to make if trade partners are willing to reciprocate, including (in PTAs) the use of a negative list approach to scheduling with its transparency and certainty benefits. New Zealand also seeks disciplines on domestic regulations affecting trade in services that are more robust than existing GATS disciplines, an objective it pursues both in the WTO and in PTA negotiations. New Zealand is not convinced that there is a need for an emergency safeguard measure for services trade in either the GATS or PTA contexts.
As regards individual modes of supplying services (apart from labour/business mobility issues addressed in section II.13 below), in almost all areas where New Zealand has made GATS commitments (or offers), it has made full commitments on cross-border supply (Mode 1).  Exceptions include:

· New Zealand’s revised GATS offer for Postal and Courier services provides that UPU designation is reserved for a New Zealand operator. In addition a market access limitation notes that additional commitments may be imposed on postal operators where these engage in anti-competitive behaviour;

· Some air transport sub-sectors due to lack of technical feasibility (if the Doha round is concluded these technical constraints may no longer apply);

· Financial services, in which New Zealand’s mode 1 and 2 market access and national treatment commitments are bound to the extent of the obligations in the GATS’ Understanding on Commitments in Financial Services.

In respect of commercial presence, New Zealand’s current GATS mode three horizontal commitment binds a screening threshold of NZD 10 million. Current policy settings reflect the changes made in the Overseas Investment Act of August 2005.  These changes include an increase in the screening threshold for non-land business investment to NZD 100 million and greater flexibility in the monitoring and enforcement of the regime. New Zealand has indicated that it currently has no plans  to change its GATS commitments in this area.

Sectoral issues

As in the GATS, New Zealand has made some audio-visual commitments in its PTAs. New Zealand’s GATS commitments are in production, distribution, exhibition and broadcasting of audiovisual works. New Zealand’s GATS commitments also include a limitation related to the Broadcasting Act 1989. Under the Act, the Broadcasting Commission (NZ On Air) was directed, in 1994, to allocate a percentage of its budget to Māori broadcasting Te Māngai Pāho (Maori Broadcasting Funding Agency). In 1999 the government abolished the Public Broadcasting Fee and in 2000 decided to allocated funding for Māori Broadcasting to Te Māngai Pāho (Māori Broadcasting Funding Agency), and for predominantly non-Māori broadcasting to NZ On Air through Vote Arts, Culture and Heritage.
New Zealand maintains an MFN exemption under GATS which covers bilateral film co-production agreements. It maintains a similar MFN exemption in the Transpacific SEP.  

Government assistance to the film industry through the New Zealand Film Commission is limited to films with significant New Zealand content as defined in Section 18 of the New Zealand Film Commission Act 1978. Under Section 18 a film is considered to have a significant New Zealand content if it is made pursuant to a co-production agreement or arrangement entered into by New Zealand with another country.  National treatment is extended to audiovisual works covered under film co-production agreements or arrangements with Canada, France, UK, Australia, Italy, Singapore, Germany, Korea, Spain, China, Ireland and any other country with which such co-production agreements or arrangements are signed.

The Television New Zealand Act 2003 (Section 12) established a Charter which came into effect on 1 March 2003.  It applies to all parts of TVNZ's operations that contribute to broadcasting content and is predominantly fulfilled through free-to-air broadcasting. The Charter includes a commitment to support and promote the talents and creative resources of New Zealanders and of the independent New Zealand film and television industry. The Radio New Zealand Act 1995 (Section 7), provides for a Charter which includes a commitment to providing a range of New Zealand programmes reflecting New Zealand's cultural diversity and including Māori language and culture.
The New Zealand broadcasting industry maintains voluntary local content targets for radio and television broadcasting. The voluntary nature of such targets means that the question of compliance does not arise from the government’s point of view and, indeed, the industry-based committees that oversee the targets cannot themselves require compliance from participating broadcasters.
NZ On Air publishes a Local Content research report annually, which informs the process of setting voluntary targets for local programs by the Television Local Content Group, which includes representatives of TVNZ, TV3, Prime Television, Maori Television, the Screen Production and Development Association (SPADA), and NZ On Air. 
The NZ Music Performance Committee, which operates under the auspices of the Radio Broadcasters Association, is made up of commercial radio and recording industry interests, with representatives from the NZ Music Industry Commission and NZ On Air attending as observers. Commercial radio airplay of New Zealand music is monitored by the group which reports each quarter to the industry and informs Ministers on achievement against voluntary targets set by the industry.
The New Zealand Immigration Service policy, based on the Immigration Act 1987 and the Immigration Regulations 1991 stipulate a special procedure for the granting of visas to entertainers, performing artists and associated support personnel for work purposes.  To be eligible for a work visa or work permit, such applicants must come within the policy guidelines agreed to between the Minister of Immigration, independent promoters, agents or producers and the relevant performing artists’ unions. New Zealand does not have plans to review this policy.
 

Education services have in recent years emerged as a very important services export for New Zealand. Exports of education services reached NZ$1,25 billion in the year to September 2006, contributing more than a tenth of total services exports (NZ$11,9 bn) during the year. The education sector recorded the strongest growth of any sub-sector of the New Zealand economy during 2001-06, with annual growth averaging 11,6 percent over the period. Not surprisingly, securing high quality commitments in the private education sector is central to New Zealand’s negotiating objectives in services under the GATS and its PTAs.  As an indication of the importance New Zealand places on this sector, the country chairs the “informal” GATS group recently established in the wake of the formulation of a collective request on education services.  The text of the collective request text provides a good indication of what New Zealand is seeking to achieve in the GATS and in its PTAs in the field of private education services. 
New Zealand’s PTAs include commitments on energy goods, such as petroleum and some energy-related services, as described in the WTO GATS collective request on energy services.

New Zealand has few restrictions in the area of environmental services, and promotes an open and transparent approach in the sector.  New Zealand has offered in its 2003 GATS offer full commitments on consultancy related to all aspects of environmental services.   The commitments on delivery of environmental services in the NZ/Singapore CEP and Transpacific SEP indicate the extent to which New Zealand can contemplate further commitments in this sector if its partners are willing to reciprocate.  
In financial services, the Reserve Bank of New Zealand (RBNZ) – New Zealand’s bank licensing and supervision authority – allows foreign banks to operate in New Zealand as branches, rather than as locally incorporated subsidiaries, except in the following situations:
· Where the bank has New Zealand liabilities (net of amounts owing to related parties) of more than NZ$10 billion.  In such a case, the bank in question would be relatively large by the standards of the New Zealand financial system and its distress or failure could therefore pose a risk to the soundness of the financial system.

· Where the bank takes in retail deposits (defined as deposits of more than NZ$250,000) in excess of NZ$200 million, and the bank is incorporated in a jurisdiction that has legislation which gives deposits in that jurisdiction a preferential claim in a winding up of the bank.

· Where the bank takes in retail deposits (defined as deposits of more than NZ$250,000) in excess of NZ$200 million and the bank does not provide adequate public disclosure of its affairs in the home jurisdiction (ie a level of disclosure similar to that required of banks in New Zealand).

· Where the RBNZ is not satisfied (on reasonable grounds) that the supervisory arrangements, disclosure requirements and market disciplines in the country of incorporation are adequate for the purposes of promoting a sound and efficient financial system in New Zealand.

In the above cases, the bank would be required to establish in New Zealand as a locally incorporated entity.

No consideration is currently being given to changing this policy. The RBNZ regards the policy as appropriate and necessary in order to ensure that banks operating in New Zealand can be supervised in a manner consistent with the promotion of a sound and efficient New Zealand financial system.  It is noted that this policy is similar to that applied in a number of OECD countries and APEC member economies.

The local incorporation policy is considered to be appropriate and necessary for a number of reasons, including:

· It is unlikely that the RBNZ could effectively supervise a large bank incorporated in a foreign country to a level necessary to ensure that the bank’s affairs are managed in a manner consistent with the soundness of the New Zealand financial system, including in respect of its local capitalisation, risk exposures and management of payment system functionality.

· The RBNZ would be impeded in its ability to respond effectively to a bank distress or failure situation to the extent necessary for the maintenance of a sound and efficient financial system in New Zealand in the case where a bank is incorporated in a foreign jurisdiction and has large operations in New Zealand.

· Retail depositors in New Zealand would be disadvantaged in the case of a bank with inadequate disclosure or supervisory arrangements in the home jurisdiction, or where New Zealand depositors have a subordinated claim on the assets of the bank in its home jurisdiction. 

· The policy assists in promoting a competitively neutral retail deposit-taking banking system.

The local incorporation policy, as summarised above, is applied equally to banks from all countries, including banks owned and controlled by Australian investors.

New Zealand is currently undergoing a wide-raging review of its non-bank financial sector regulation. This review is expected to result in a final set of recommendations being submitted to the New Zealand Government around the middle of 2007.  The Government's decisions on key aspects of the reforms could be expected to be made public shortly after that.  Implementation of the reforms will depend on the Government's priorities and the legislative programme.  It is possible that some reforms could be enacted through Parliament by the end of 2008.  Others might require longer.  Implementation of new regulatory arrangements could be phased in from 2009, again, depending on the Government's priorities
New Zealand has no GATS or PTA commitments on health services, a situation it has in common with most OECD countries and a majority of WTO members in a sector that ranks, alongside energy and audio-visual services, among the least committed internationally.
In the area of professional services, apart from the Trans-Tasman Mutual Recognition Arrangement governing the exercise of regulated professions between Australia and New Zealand, various New Zealand registration boards have concluded a number of mutual recognition agreements for their respective professions or occupations.

Thus, the veterinary profession in Australasia belongs to one common body (the Australasian Veterinary Boards Council
) which undertakes activities on behalf of all of its constituents, such as assessment of training institutions, assessment of applications for specialist registration and the management of part of the entrance examination for overseas graduates.   In addition, New Zealand, through that body, debates and agrees upon (almost always) common registration policy (in terms of recognition of overseas universities).  The AVBC maintains, on behalf of its constituents, a mutual agreement with the Royal College of Veterinary Surgeons.

The Institute of Professional Engineers New Zealand (IPENZ) is signatory to the APEC Engineer Register Agreement and at a non-government level the Engineers Mobility Forum’s International Professional Engineer Register Agreement (an Agreement between other professional engineering bodies).
  

The New Zealand Registered Architects Board recognise Registered Architects from the UK, Canada, US and South Africa who only have to take a domain specific test rather than the full application process.
  

The Electrical Workers Registration Board has developed policies and procedures which apply to the recognition of overseas qualifications and experience for the purpose of obtaining registration as an electrician, electrical service technician or line mechanic in New Zealand.
 

The Building Act 2004 (superseding the Building Act 1991) provides for the licensing of non-architect building design professionals and building and construction practitioners for the first time. From November 2007 licences will be established for non-architect designers (three licence classes), site supervisors (three licence classes), and tradespeople and specialist practitioners (seven in total).  The licensing of building practitioners will provide a quality mark for consumers by confirming that people have been assessed against a licence standard as being competent.  It will also provide a pool of suitably competent practitioners who can carry out or supervise ‘restricted’ building work.  Practitioners can choose whether or not they wish to apply for a licence, and those that do not have a licence will still be able to carry out a broad range of activities From 30 November 2009, some design and building work will be restricted, which will mean it must be carried out or supervised by someone with an appropriate licence.  People without a licence will still be permitted to carry out restricted design and building work under the supervision of a licensed practitioner..  As such, the licensing system is not expected to restrict worker mobility.

In the road transport sector, foreign providers are able to provide cabotage/express delivery services in New Zealand.  There are no specific barriers to entry in this area. Screening of foreign investment in New Zealand is restricted to a few critical areas that are defined as sensitive within the Overseas Investment Act 2005.  Investments in sensitive New Zealand assets are subject to the provisions of both the Overseas Investment Act 2005 and the Overseas Investment Regulations 2005.  Besides these provisions (and normal domestic road licensing conditions), there are no additional regulatory requirements for foreign entry into the cabotage/express delivery sector in New Zealand.
In 2004 the New Zealand Government decided in principle that it did not support special tax arrangements for New Zealand coastal shipping services industry (such as second registers or tonnage taxes), and neither did it support restoring cabotage (reserving the carriage of coastal cargo to local operators).  It agreed to continue discussions on coastal shipping policy with maritime transport sector representatives (including local operators, maritime unions, overseas shipping, shipping users and ports).  

Currently the Government is considering proposals from the New Zealand shipping industry for greater use of coastal shipping to improve transport outcomes.  The main proposals include a coastal shipping strategy for New Zealand, funding for shipping services that contribute to government transport objectives, a maritime promotions unit, and improved arrangements for maritime training.  Decisions are expected during 2007/08.

In telecommunications services, the recent changes described in section I.3.5 (Structural reforms) )are an example of regulatory reform aimed at improving competition while maintaining incentives for investment. The Telecommunications Amendment Bill was passed in December 2006. In terms of international best practice, New Zealand’s telecommunications reform closely follows OECD orthodoxy and the model adopted by Ofcom/BT in the United Kingdom.

II.4
Investment

Bogor Goal

APEC economies will achieve free and open investment in the Asia-Pacific region by:

(a) Liberalizing their respective investment regimes and the overall APEC investment environment by, inter alia, progressively providing for MFN treatment, and ensuring transparency; and

(b) Facilitating investment activities through, inter alia, technical assistance and cooperation.
In line with the economy’s liberal orientation, New Zealand maintains a very open investment regime, with only a few minor exceptions. New Zealand’s investment regime has undergone liberalizing change since the last IAP review. The country’s investment regime strives to secure the right balance between a welcoming and open attitude towards FDI and an adequate level of protection of sensitive assets.  

The most significant changes to New Zealand’s overseas investment regime during the period of this review have come through unilateral changes implemented via the Overseas Investment Act 2005, which came into force in August of the same year. These included an increase in the screening threshold for business investments from NZ$50 million to NZ$100 million; and removal of the requirement for consent for investments in land with an unimproved value of over NZ$10 million where the land is not screened for other reasons.
The main aims of the 2005 changes have been to refocus policy attention on sensitive assets, to maintain and encourage a liberal overseas investment regime, to reduce compliance costs and to move towards a more flexible monitoring and enforcement of the country’s investment regime. 
New Zealand operates a horizontal screening regime that does not explicitly differentiate between service and other sectors.  Business investments — in services or otherwise — are screened when they pass a specified monetary threshold.    

The Overseas Investment Act 2005 (the Act) defines investment by an overseas person that obtain control or an interest of over 25% in three types of assets as sensitive
:
1. Significant business investments with a total value over $100 million NZD

2. Sensitive land, as defined in Schedule One of the Act.

3. Investments in fishing quota
As a result of the changes made in 2005, land with an unimproved value of less than NZ$ 10 million will no longer be screened, meaning that most urban land is no longer screened unless defined as sensitive for other reasons. As well, a wider set of criteria that includes non-economic factors is now considered in determining the net benefit that FDI inflows bring to New Zealand. Finally, the changes to the Overseas Investment Act 2005 have seen the establishment of the Overseas Investment Office (OIO) to oversee and simplify the administration of overseas investment applications.

Australia and New Zealand are negotiating a CER Investment Protocol. Such negotiations were launched in the wake of the New Zealand Finance Minister/Australia Treasurer annual talks in February 2005. Two rounds of negotiations were held in 2006 and the aim is to complete negotiations on the Protocol in 2007.
New Zealand has concluded two preferential trade agreements that include investment provisions (with Singapore and Thailand).
 New Zealand also has Investment Protection and Promotion Agreements with China and Hong Kong, China. All four agreements contain dispute resolution mechanisms specifically relating to investment issues, including recourse to both state-to-state and investor-state dispute settlement procedures. 

The Trans-Pacific Strategic Economic Partnership or ‘P4’ (comprising New Zealand, Singapore, Brunei Darussalam and Chile) currently includes investment provisions with respect to investment in services only, and provides for state-state disputes under the general dispute settlement mechanism. There is a commitment to commence negotiations on an investment chapter within two years after entry into force of the Agreement (28 May 2006). 
When negotiating investment provisions in PTAs, New Zealand aims to conclude agreements that:

· encourage and promote the flow of investment between Parties
· improve cooperation between Parties on investment related matters on a mutually beneficial basis
· establish a framework of rules conducive to increased investment flows between Parties 
· ensure the protection and security of investments of the other Party within each Party’s territory. 
In terms of scope, New Zealand seeks agreements that cover both portfolio investment and foreign direct investment, and that cover nationals, including permanent residents, and natural persons and juridical persons.

New Zealand typically seeks a definition of investment that incorporates every asset that an investor owns or controls, directly or indirectly, and that extends National Treatment and Most Favoured Nation treatment to investors during both the pre- and post-establishment phases of an investment.

New Zealand aims to conclude agreements that include investment protection disciplines, along the lines of the Hull Formulation, against arbitrary expropriation of investments. The Hull Formulation prohibits expropriation unless the act of expropriation is done:

· for a public purpose; 
· in a non-discriminatory manner; 
· on payment of compensation as specified in the agreement; and 
· in accordance with due process of law.
New Zealand seeks investment provisions that ensure transfers into and out of relevant territories can be made without delay, in a freely useable currency and at the prevailing market rate of exchange. Furthermore, New Zealand aims to conclude investment chapters that have commitments on performance requirements as well as on dispute settlement provisions that foresee recourse to both state-state and investor-state arbitral mechanisms. 

The government of New Zealand has been involved in one investor-state arbitration procedure to date – Mobil Oil Corporation & Ors v New Zealand (Case No. ARB/87/2). While this procedure was brought before the International Centre for Settlement of Investment Disputes, it was not brought about under the auspices of an investment protection agreement. It is the government’s understanding that no New Zealand companies have been involved in investor-state dispute settlement procedures under any of New Zealand's investment protection agreements or investment chapters in PTAs.
The comprehensiveness of investment protection and liberalization provisions that New Zealand already applies (or seeks to apply) in its PTAs and bilateral investment treaties and its generally open stance towards inward foreign direct investment activity imply that the country readily meets its Bogor Goals in the investment field.
II.5
Standards and Conformance

Bogor Goal

APEC economies will, in accordance with the Declaration on APEC Standards and Conformance Framework and with the Agreement on Technical Barriers to Trade (TBT Agreement) and the Agreement on the Application of Sanitary and Phytosanitary Measures (SPS Agreement) attached to the WTO Agreement:

(a) align their domestic standards with international standards;

(b) encourage recognition of conformity assessment including mutual

recognition arrangements in regulated and voluntary sectors;

(c) promote cooperation for technical infrastructure development to facilitate

broad participation in mutual recognition arrangements in both regulated

and voluntary sectors; and

(d) ensure the transparency of the standards and conformity assessment of

APEC economies
As a small, highly trade-dependent economy, New Zealand is keen to align domestic and  international standards so as to sustain the international competitiveness of New Zealand products and facilitate the economy’s integration into world markets while also reducing compliance and transaction costs. New Zealand maintains a very open stance with regard to TBT-related technical standards and conformance requirements, notably through the unilateral recognition of foreign standards and conformity assessment procedures in many industry areas. For example, in the area of automobiles and automobile parts, New Zealand recognizes US, EU, Japanese and Australian standards.  If the imported vehicles or parts satisfy the standards of any one of these trading partners, technical conformance is recognized in New Zealand.  With most of its key trading partners, New Zealand has also concluded mutual recognition agreements relating to electrical and electronic products.

In New Zealand, compliance with standards is mostly voluntary in nature. Only a few mandatory standards have been adopted, especially in regard to food imports, including process and product standards.  Of approximately 2500 standards in existence, all but some 100 are referenced as voluntary standards in New Zealand.  Mandatory standards deal primarily with occupational safety issues.  Such standards are maintained so as to support various domestic regulations and as minimum requirements rather than as burdensome requirements for businesses or as trade barriers.

New Zealand has worked closely with Australia in aligning and, where possible, harmonizing the two economies’ regulatory regimes.  Both economies have removed most technical barriers to trade under the Trans-Tasman Mutual Recognition Arrangement (TTMRA). The TTMRA ensures that goods that can be legally sold in one economy can be sold in the other without meeting the other economy’s domestic regulatory requirements or having to submit to new testing.  The Arrangement also applies to occupation registrations, so that a person registered to practice an occupation in one economy can also practice in the other without further testing or examination.

Both New Zealand and Australia are in the process of working towards a joint regulatory regime for therapeutic products (including medical devices), involving the establishment of a joint regulating body. This would practically remove all trade barriers between the two economies for therapeutic products and would almost certainly benefit third country trading partners.  A medical device company, for example, will only need one product application from the regulatory body, and once it was granted, the company would have authorisation to supply the products in both countries.  Any mutual recognition agreement that has applied for each of the two countries with other economies can also benefit from this proposed joint regulatory body.  One example relates to imports of therapeutic products from the EU as the latter has in place mutual recognition agreements with both Australia and New Zealand.

The standardization process in New Zealand falls under the responsibility of the Ministry of Economic Development through a Standards Council that is a Crown entity operating under the Standards Act 1988. The Standards Council has statutory responsibility for overseeing the development and adoption of standards and standards-related measures in New Zealand. These functions are carried out through its operating arm Standards New Zealand (SNZ) which is responsible for: 
· New Zealand standards, specified for New Zealand conditions; 

· Joint Australia/New Zealand standards for use on both sides of the Tasman; and 

· Overseas standards adopted or amended to suit New Zealand conditions. 

SNZ also represents New Zealand at ISO and IEC and is a founding member of the Pacific Area Standards Congress (PASC). 

When developing standards, SNZ uses a standards development process based on the internationally recognised process of consultation and consensus. The private sector is closely involved in the process. Representatives from the New Zealand private sector also participate in ISO’s Standards Development Committee. 

With regard to using international standards in regulations, New Zealand’s Code of Good Regulatory Practice, which sets out the key regulatory principles of efficiency, effectiveness, transparency, clarity and equity, requires regulatory agencies to consider the use of international standards first. If no appropriate international standard exists, regulators are encouraged to look at using suitable joint Australian/New Zealand standards before deciding to use New Zealand-specific standards. 
SNZ is quite unusual in that it receives very limited government funding. Any request for developing new standards must be accompanied by funds to carry out its work.  Since most of these standards will not be mandatory, such a market-oriented system aims to reduce the number of unnecessary standards. No financial support is foreseen for New Zealand firms to help them comply with international standards, although New Zealand Trade and Enterprise administers a number of industry assistance schemes that may cover some of the costs associated with establishing compliance with international regulatory requirements, including international standards where applicable. Despite the absence of direct funding from the government, the economy’s infrastructure for standards development and enforcement meets the highest standards.
II.6
Customs Procedures and Trade Facilitation
Bogor Goal

APEC economies will facilitate trade in the Asia-Pacific region by simplifying and harmonising customs procedures.
New Zealand Customs, believes in a continuous improvement process in its procedures and systems, and normally takes World Customs Organization (WCO) and other international instruments and best practice into consideration before implementing changes rather than using other customs administrations to set benchmarks. New Zealand Customs collaborates with other countries in enhancing customs capacity by way of providing technical assistance and training to other customs administrations, particularly in the Asia-Pacific region.     

New Zealand Customs makes extensive use of electronic data interchange (EDI) to speed up clearance times, promote “tomorrow cargo logistics” by working with companies, and participates in single window initiatives aimed at developing and implementing single windows.  All of the most advanced customs procedures have been adopted and are applied in New Zealand.  New Zealand Customs continues its highly regarded Frontline program, which constantly monitors the views of businesses, especially small and medium-sized enterprises (SMEs), with a view to refining customs procedures and increase compliance, especially for exports. The program increases the involvement of local communities in customs enforcement activities and aims to promote a good relationship with businesses and other government agencies.  At the same time, the Frontline program aims to detect and stop prohibited goods and illegal activity.  This is consistent with the new paradigm of New Zealand Customs and its switch from the traditional customs role of revenue collecting agency, to that of trade facilitation/trade security using best practice risk management precepts. 
New Zealand Customs places a great deal of emphasis on integrity, which is one of the four Customs Service values. An Integrity Report prepared in 2000, and a further Strategic Integrity Project in 2002 (subsequently refreshed in 2004), have set the agenda for the various integrity initiatives and programmes. In addition Customs participates in the Public Service Ethics and Integrity Network, led by the New Zealand State Services Commission which is a forum to exchange ideas and best practice on integrity work across the Public Service. 

 

An extensive range of measures are in place to safeguard and promote integrity within New Zealand Customs, many of which are embedded as "business as usual" rather than as specific programmes. Some of the key initiatives around integrity include the development a Customs Code of Conduct to complement the Public Service Code of Conduct which is issued to all staff. Customs’ staff must also regularly complete and sign a "Conflict of Interest" Declaration. Recognising that not all situations can be covered by rules and regulations, NZ Customs has developed a "Statement of Integrity Principles" document. This provides guidance to staff on any ethical issue and dilemmas and forms part of the package of Integrity training material. 

 

The Customs recruitment process involves checks on a number of indices for prospective staff as well as follow-up interviews with applicant referees. In addition Customs staff who will handle Government sensitive information must obtain a further Government security clearance which involves an in-depth series of checks made by another Government agency. 

 

Discussions on integrity form an integral part of introductory training for new customs staff and also feature in other specialist training. For example courses for Chief Customs Officers include training on recognising "red flag indicators" of corruption. Following the 2002 Integrity Project a series of workshops for all staff were held to discuss integrity related issues. These were based on discussions around specific scenarios relevant to the Customs environment. Presentations on integrity issues for all Customs staff are held from time to time with the latest round occurring in November 2006.

Integrity is further supported by a number other programmes and initiatives. Examples of these include staff guidelines to invoke New Zealand's Protected Disclosures legislation ("whistle blowing"), an independent Employee Assistance Programme and also a project which assesses any threats made against Officers in the course of their duties and measures to protects them. In addition the Performance management system for Customs staff provides an opportunity to detect and address emerging staff and performance issues. In circumstances where misconduct is suspected there are established procedures in place for internal enquiries or criminal investigations (as appropriate). A range of remedies and responses (including both positive actions and disciplinary measures) are available, depending on the nature of the incident or performance. 

NZ Customs recognises the risk of complacency on integrity matters and is aware that constant vigilance is required to safeguard an organisation against corrupt practices and misconduct. As a result NZ Customs is always looking for any opportunities to further promote integrity within its organisation and is actively seeking and assessing new approaches. As well as environmental scanning for new ideas and initiatives, the 2002 Integrity Strategy Report included the development of a monitoring tool. This is intended to enable the Customs to assess its "integrity health" and to demonstrate progress over time.  

One example of New Zealand Customs’ role as a risk-avoidance organization is its collaboration with the Ministry of Agriculture and Forestry (MAF) operation in managing bio-security risks to plant and animal health.  MAF maintains a separate procedure for biosecurity and food safety.  The procedure itself is efficient and does not delay the process at the border.  Most fresh produce tends to be cleared within two to three hours.  The reason behind New Zealand’s strict bio-security procedures is rooted in the economy’s unique geography.  As an “isolated” region of the world, together with Australia, New Zealand has to protect its plants and animals from any adverse influences coming from the outside.  The country’s bio-security practices are designed and implemented in a manner that aims to minimize adverse effects on trade. 
Trade facilitation measures in New Zealand include:

· New Zealand's standards, accreditation and certification infrastructure and the links with those of the economy’s main trading partners, as well as internationally more broadly, to reduce technical barriers to trade;

· Mutual Recognition Arrangements, including the Trans-Tasman Mutual Recognition Arrangement, as well as other mechanisms such as regulatory cooperation arrangements;

· New Zealand's regimes on tariffs, rules of origin, border issues and the regular assessment of the impact of trade (and its regulation) on the New Zealand market;

· Administration of the tariff concession scheme to remove unnecessary duty imposts where suitable alternative goods are not manufactured locally, reduce production costs and enable New Zealand manufacturers to become more internationally competitive; and

· Coordination of policy and negotiating advice with regard to New Zealand’s preferential trade agreements. 

II.7
Intellectual Property Rights (IPRs)
Bogor Goal

APEC economies will, in conformance with the principles of the TRIPS Agreement, ensure adequate and effective protection, including legislation, administration and enforcement of intellectual property rights, foster harmonization of intellectual property rights systems in the APEC region, strengthen public awareness activities and promote dialogue on emerging intellectual property policy issues, with a view to further improve  intellectual property rights protection and use of the intellectual property rights systems for the social and economic benefit of members.
New Zealand is in the process of developing a national medicines strategy which is concerned with the following aspects of the medicines system:   

· the quality, safety and efficacy of available medicines     

· access to medicines that New Zealanders need regardless of an individual's ability to pay 

· the optimal use of medicines.

The aim of the strategy is to identify where improvements can be made within the existing systems and broad policy settings to ensure the best health and disability support outcomes from medicines over the coming years.  Aspects of Pharmac's operations are being considered in this context. However the development of the strategy does not constitute a review of the Pharmac system.   

A consultation document Towards a New Zealand Medicines Strategy was released in December 2006 and written submissions on the document close on 30 March 2007.  All submissions will be analysed and feed into the development of the final Medicines Strategy to be released in 2007.

Top of Form

Consultation on the Direct-to-Consumer Advertising of Prescription Medicines in New Zealand: Consultation Document took place during March and April 2006. The consultation document reviewed the policy debate on direct-to-consumer advertising of prescription medicines (DTCA) as it relates to New Zealand, outlining the current policy for DTCA and the Therapeutic Products Advertising Code, and provided options for the future regulation of DTCA in New Zealand.

   
The Government's Therapeutic Products and Medicines Bill, recently introduced to Parliament, continues to allow Bottom of Form

direct-to-consumer advertising. Retaining direct-to-consumer advertising means that advertising and promoting prescription medicines direct to consumers will continue to be permitted in New Zealand. 

The New Zealand Minister of Health has stated that the Government remains concerned about direct-to-consumer advertising and its effect on the appropriate use of medicines, but had been assured that under a proposed Australia-New Zealand Therapeutic Products Authority advertising code, advertisements for medicines would need to meet standards for content, including that consumers be provided with balanced and truthful information. This would ensure that consumers were better informed about the benefits and risks of medicines and therapeutic health treatments, so that they could make more informed choices.
New Zealand’s approach to IPR chapters in its preferential trade agreements is to reaffirm that the standards contained in the WTO TRIPS agreement form the basis of how IPR issues are to be handled under each PTA. New Zealand has followed this approach in its agreement with Thailand and under the “P4” agreement with Chile, Singapore and Brunei.  The IPR chapters in these agreements provide a framework for cooperation around implementation of TRIPS obligations, provisions for consultation if necessary and provisions for mutual exchange of information, rather than a focus on detailed and prescriptive provisions regarding substantive IPR law.

II.8 
Competition Policies

Bogor Goal

APEC Economies will enhance the competitive environment in the Asia-Pacific region by introducing or maintaining effective and adequate competition policy and/or laws and associated enforcement policies, ensuring the transparency of the above, and promoting cooperation among APEC economies, thereby maximizing, inter-alia, the efficient operation of markets, competition among producers and traders, and consumer benefits.
New Zealand’s primary competition law is contained in the Commerce Act 1986.
  The purpose of the Act is to promote competition in markets in New Zealand for the long-term benefit of New Zealand consumers.
 
With respect to the APEC principles non-discrimination and comprehensiveness, New Zealand’s competition policy framework is based on economy wide in principle prohibitions on conduct and arrangements that substantially lessen competition. The approach is to rely on general rules that apply across all sectors as much as possible.  This generic approach has been supplemented with industry specific regulation where required. Examples where industry specific legislation has been implemented include the Dairy Industry Restructuring Act 2001, the Electricity Reform Act (and Part 4A of the Commerce Act) and the Telecommunications Act 2001.  
In limited circumstances, exclusions from New Zealand’s competition law can be included in other laws.
 Exclusions generally arise where the promotion of competition will not lead to efficient outcomes or where other public policy goals support limitations on the Act. The Commerce Act will take precedence unless the other law or regulations specifically authorises or exempts the contravening conduct. For example, arrangements relating to international carriage of goods by sea are exempt from Part II of the Commerce Act. New Zealand’s competition regime may also need to be tailored to the country’s unique characteristics, notably that relating to the size of its domestic market and the average size of firms (see Box 2). 
Box 2. New Zealand: competition policy in a small open economy
New Zealand is a small economy, characterised by a small and geographically dispersed population within national borders and relative geographic isolation from other economies. Consequently, New Zealand markets are characterised by relatively high levels of concentration.  

Competition assessments in concentrated markets require a complex analysis of barriers to entry and the potential for dynamic competition. Simple rules based on market shares or some per se prohibitions for types of conduct may not be appropriate given the complexity of this analysis. An overly aggressive approach by competition authorities may prevent efficiency enhancing outcomes from taking place and an overly permissive approach may lead to the entrenchment of market power. Arguably, given the predominance of concentrated markets, the relative margins of error faced by competition authorities in small economies are significantly larger than those faced by competition authorities in large economies. Consequently, greater scrutiny of transactions on a case by case basis may be necessary.

A further feature of small economies is that, in some markets, firms may struggle to achieve minimum efficient scale when catering for domestic demand. Consequently, there may be instances where it is desirable to make trade-offs between market power and firm efficiency considerations. In New Zealand, parties may apply to the NZCC for authorisation of a merger or arrangement if the public benefits of that merger or arrangement outweigh the associated competition detriments. In assessing public benefits, the NZCC has regard to efficiencies. Such judgements are particularly complex and require a case by case assessment of the welfare effects of the merger or arrangement.
Part II of the Commerce Act prohibits certain restrictive trade practices, including: 

· section 27, which prohibits contracts, arrangements or understandings that have the purpose or effect of substantially lessening competition; 

· section 29, which prohibits contracts, arrangements or understandings containing exclusionary provisions; 

· section 30, which prohibits contracts, arrangements or understandings between competitors that lead to prices being fixed; 

· section 36, which prohibits a person that has a substantial degree of market power in a market from taking advantage of that power for exclusionary purposes.  A similar prohibition applies to persons taking advantage of market power in trans-tasman markets (s36A); and 

· sections 37 and 38, which prohibit suppliers maintaining resale prices at which goods may be sold by other businesses. 

Part III of the Act prohibits business acquisitions that have, or would be likely to have, the effect of substantially lessening competition in a market. 

Part IV of the Act provides for regulatory control of goods or services where competition is limited and control would benefit acquirers. Part 4A of the Act includes specific provisions for targeted control of large electricity lines businesses. 

Part V of the Commerce Act provides for the Commerce Commission, on a case by case base, to specifically authorise restrictive trade practices (excluding section 36) and business acquisitions that may be in breach of the Act. An authorisation is a determination by the Commission that the public benefits of the acquisition outweigh the detriments from the lessoning of competition that would be likely to result.  The Commission also has the ability to grant clearances in relation to business acquisitions that may breach the Act.

The Commerce Act provides for both private and public enforcement actions. The Courts may impose penalties, damages and orders in respect of breaches of the Act. Divestment is only available as a remedy for breaches of the prohibition against anticompetitive mergers or acquisitions.

Under section 25 of the Commerce Act, the Commerce Commission is also required to disseminate information relating to both its own functions and powers under the Act, and the provisions of the Act itself. The Commerce Commission is also subject to the Official Information Act 1982.
 

Appeals of Commerce Commission determinations under the Commerce Act can be made to the High Court. The Commerce Commission’s decisions are also subject to judicial review. The High Court is responsible for hearing all claims for relief in respect of beaches of the Commerce Act. 
II.8.1
Recent developments
In May 2001, the Commerce Act 1986 was amended to broaden the competition thresholds relating to unilateral market power and anticompetitive mergers.  In the case of unilateral market power, the threshold was changed from (single firm) dominance to a substantial degree of market power. In the case of anticompetitive mergers, the threshold was changed from acquiring or strengthening (single firm) dominance to having the likely effect of substantially lessening competition (SLC).  

To date the new unilateral conduct threshold of ‘substantial degree of market power’ has not been tested by New Zealand courts, but there has been judicial guidance from Australian courts, as the Australian Trade Practices Act 1974 has the same test. The Australian judicial guidance suggests that the prohibition would apply to a greater number of firms and a wider range of markets, and in particular, some oligopoly markets. Consequently, it is likely that more firms are on notice of their obligations under this prohibition.
  

As the clearance regime is voluntary in New Zealand, businesses self-select which mergers should come forward for scrutiny by the NZCC. It is interesting to note that the number of clearance applications and the rate of NZCC declines of mergers have not noticeably changed with the adoption of the new test. This may indicate that businesses have adjusted to the new broader threshold and are tailoring their mergers accordingly. 

The change from ‘dominance’ to ‘substantial degree of market power’, and from ‘dominance’ to ‘SLC’, has arguably increased the complexity of the assessment of the competition impacts of conduct and mergers. In particular, in the case of mergers, the NZCC (and applicants) must consider a wider range of competition impacts.  This has resulted in the NZCC enhancing its modelling capability and having greater regard to economic evidence in its analysis, thus entailing a greater resource commitment for both the NZCC and applicants.

The NZCC released a new leniency policy and companion co-operation policy during 2004. The purpose of these policies is to assist in the detection and prosecution of anticompetitive cartels. 

The NZCC’s leniency policy is specifically designed to undermine cartels by offering a strong incentive to the first person to come forward. Leniency is only available when the NZCC is not already investigating the cartel and the applicant is first through the door. If a party applying for leniency satisfies all the relevant conditions, immunity from prosecution will automatically be granted. The NZCC will not exercise any further discretion.  

The cooperation policy applies to all of the NZCC’s enforcement activities and allows parties that have broken the law to benefit from fully cooperating with the NZCC. Possible responses for cooperation are at the NZCC’s discretion taking into account:

· the seriousness of the conduct;

· the culpability of the cooperating party;

· their previous record with the NZCC; and

· the importance of the cooperation to the NZCC.  

Under both policies the parties must provide full, frank and truthful information at all times; cease engaging in the unlawful conduct; and, provide full cooperation with the Commission throughout the investigation and any court proceedings. Parties that do not fulfil their obligations risk their agreements being revoked, and any information provided to the Commission being used against them.

The leniency policy was developed to coincide with amendments to the Commerce Act 1986 that raised the sanctions for companies and individuals involved in anticompetitive cartels. These sanctions included significant increases in pecuniary penalties, a prohibition against any company indemnifying individuals for pecuniary penalties, and empowering the courts to ban individuals from holding management positions within companies for up to five years.

To date, the NZCC has received eight leniency applications, and has granted leniency in seven instances.
 The majority of these applications have related to international cartels, with only one wholly-domestic based cartel identified. To date, proceedings have been filed in relation to one investigation instigated as a result of a leniency application, and the other investigations are ongoing. 

The direct benefits of the leniency program are that the applications that have been received have assisted the NZCC in detecting anticompetitive cartels that it may otherwise not have known about (i.e. resulting in more investigations). The leniency program has had a destabilising effect on cartels and it provides strong incentives upon participants to come forward to the NZCC. This has enabled the NZCC to increase its effectiveness in detecting anticompetitive conduct.

Having identified a cartel, the leniency program has also assisted the NZCC in gathering evidence as part of its investigation (i.e. through the cooperation of the leniency applicant) in order to establish a contravention. However, the leniency program has introduced a number of complexities to the evidence gathering process which require careful management in order for these benefits to be realised. 

To date, the majority of applications have related to international cartels and this has raised complex jurisdiction and inter-agency issues in evidence gathering as companies seek leniency in more than one jurisdiction. In addition, unlike in non-leniency investigations where the NZCC would often source information from a willing whistleblower or victim of a cartel, in leniency investigations the individuals involved may be directed by their employers to cooperate with the NZCC contrary to their wishes. This introduces a complex dynamic between the NZCC, the company and the individuals in gathering evidence.  

More generally, given the international nature of cartels, the leniency regime has facilitated cooperation with other overseas competition agencies.  The NZCC has increased the depth and frequency of its contact with other agencies, which has resulted in enhanced networks for information sharing on enforcement practices and other issues of mutual interest.

In addition, the release of the leniency policy (and the associated legislative changes) has raised awareness of anticompetitive cartels in New Zealand. There is anecdotal evidence that firms are modifying their behaviour. 
The leniency program has increased pressure on NZCC resources, as once a leniency application is received there is a strong imperative to commit resources immediately to investigate the alleged cartel to minimise the potential for other parties to destroy evidence or otherwise engage in avoidance activities. This juggling of priorities and resources between investigations requires careful management.

II.8.2
Enforcement 
The Commerce Amendment Act 2001 strengthened deterrents by: 

· Increasing penalties 

· Providing incentives for private enforcement 

· Empowering the Commission to issue cease and desist orders

· Changing the statutory limitation period on the commencement of proceedings seeking pecuniary penalties and damages respectively, for breaches of the Act. 

Increasing Penalties:

The amendments increased the level of sanctions to ensure that the penalties were meaningful to the largest firms. Amendments included:

· Increasing the  $5 million penalty for bodies corporate to $10 million and with an alternative penalty of three times the value of the illegal gain made as a result of non compliance, or if that gain can not be calculated, or reasonably estimated, up to 10% of the annual turnover of the body corporate (this can exceed $10 million dollars);

· Prohibiting firms from indemnifying their agents against any penalties; and

· Providing the courts the discretion of prohibiting offenders from directing or managing a body corporate for up to five years.  

Providing incentives for private enforcement: 

The amendments made in 2001 also improved incentives for private parties to engage in litigation to enforce the Act by allowing the High Court to award exemplary damages for contravention of Part II of the Act. 

Empowering the Commission to issue cease and desist orders:

The Commission was empowered to issue cease and desist orders. The aim of this provision was to reduce the cost and delay of enforcing the Act.  Cease and Desist Commissioners are able to make orders to restrain anti-competitive conduct or to require a person to do something to restore competition or the potential for competition in a market. Only one cease and desist order has been issued to date.  

Changing the statutory limitation period

Prior to 2001 the Act placed a three year limitation period on the commencement of proceedings seeking pecuniary penalties and damages respectively, for breaches of the Act. The three year period ran from the date that the matter giving rise to the contravention arose. This period was not considered sufficient for conduct that is hard to detect. There was also a risk that the limitation period provided a safe harbour for from litigation to cartel activity that remained undetected for a longer period than three years. To address the above risks and to increase the likelihood of detection the Act was amended in 2001 to allow the three year period to begin to run from the date that the cause of action was discovered or ought to have been reasonably discovered. 
The main sectors in which enforcement action in relation to anticompetitive conduct and arrangements (excluding mergers) have been deployed are described in Table 6 below:
Table 6. New Zealand Commerce Commission: Summary of Recent Enforcement Activities
	Sector
	Main Conduct
	Main Sanctioning Mechanism

	Health (incl. health professions, government procurement)
	Collusive conduct (price fixing, market sharing, bid rigging, exclusionary conduct)
	Compliance advice letters

Warnings

Pecuniary Penalties 

	Communications (incl. telecommunications, radio spectrum, post)
	Unilateral abuse of market power
	Pecuniary Penalties

	Energy (incl. electricity, gas, oil)
	Collusive conduct

Unilateral abuse of market power
	Pecuniary Penalties



	Transport (incl. rail, ports, airports, shipping, buses)
	Unilateral abuse of market power

Anticompetitive mergers
	Warnings

Cease and Desist order

Pecuniary Penalties



	Manufacturing and Distribution (incl. equipment, cars, appliances)
	Resale price maintenance
	Compliance advice letters

Warnings

Pecuniary Penalties

	Real Estate
	Collusive conduct
	Compliance advice letters 

Warnings

Pecuniary Penalties

	Building and Construction
	Collusive conduct

Unilateral abuse of market power


	Compliance advice letters 

Warnings

Pecuniary Penalties

	Chemicals
	Collusive conduct
	Warnings

Pecuniary Penalties


II.8.3
Sectoral developments

Parts 4 and 5 of the Commerce Act provide for the regulatory control of any sector which passes certain criteria. Namely, that control is in the interests of acquirers, and that competition is limited or likely to be lessened. Therefore, any sector without competitive constraints (e.g. a natural monopoly) can be subject to regulation if it is in the interests of acquirers. To date, there have been two inquiries into whether such regulation should be imposed: into airport activities and gas pipeline services. As a result of these inquiries, regulatory control has been declared over some gas pipeline services. A decision was also taken to enable a thresholds regime to be introduced for all gas pipeline services.  

Regulation has recently been strengthened in New Zealand’s gas, electricity, and telecommunications sectors. Such mainstreaming has taken place because of a realisation that light-handed regulation may not be sufficiently effective, particularly with respect to monopoly pricing and access issues. 

II.8.4
Developments in PTAs

New Zealand has successfully sought the inclusion of chapters on competition policy in all its PTAs that have been negotiated to date. In negotiating the inclusion of competition provision in PTAs, New Zealand recognises that a degree of flexibility is important. It is with this flexibility in mind that New Zealand supports, and has utilised the APEC Principles to Enhance Competition and Regulatory Reform. 
These principles were endorsed by APEC Leaders in Auckland in 1999 and encompass the principles of non-discrimination, comprehensiveness, transparency and accountability. They provide a broad framework that countries can take into account in developing their approach to competition, without specifying elements of what that policy will be. New Zealand has drawn on this framework in developing its approach to including competition policy in PTAs. 

This principles-based approach allows for flexibility in terms of recognising the diversity of circumstances of market economies in the development of competition law/policy.  Adherence to the APEC Principles does not assume or pre-empt the adoption of domestic competition policy or law. 
Importantly, New Zealand explicitly seeks to exclude competition provisions from the dispute settlement provisions of its PTAs.  This means that the competition policy chapters of PTAs can be portrayed as political commitments rather than legally binding obligations.  As such, there is the flexibility for developing country partners to progressively adopt competition policies and laws at a pace that is appropriate for them.  Just as important, it also means that the government-to-government dispute settlement processes applied to PTAs do not cut across the independent judicial dispute settlement processes that are normally used under competition law. In addition to the provisions excluding competition policy chapters from dispute settlement, New Zealand has also included an “opt in” provision with respect to competition law.  Such a provisions means that there is no obligation on parties to adopt competition law under a PTA chapter but once they do adopt competition law, they are subject to the chapter’s more prescriptive provisions, particularly the provision that the law should be consistent with APEC principles. 
The sophistication of New Zealand’s competition regime, the importance it attaches to competition matters in its PTAs, the efforts it deploys in ensuring that such provisions are both flexible yet fully consistent with APEC principles and its involvement in technical assistance activities in developing country member economies all attest to the fact that the country already meets its Bogor Goals in the area. 

II.9 
Government Procurement

Bogor Goal

APEC Economies will:
(a) Develop a common understanding on government procurement policies and systems, as well as on each APEC economy’s government procurement practices;

and

(b) Achieve liberalization of government procurement markets throughout the Asia-Pacific region in accordance with the principles and objectives of the Bogor Declaration, contributing in the process to the evolution of work on government procurement in other multilateral fora.
New Zealand has a long established unilateral policy of global non-discrimination in government procurement and domestic producers are used to competing in a globally open market.  New Zealand has not to date signed up to the WTO’s (plurilateral) Government Procurement Agreement (GPA) which would impose a more prescriptive procedural regime. The policy is nevertheless consistent with the general WTO principles of non-discrimination and transparency. The country’s non-discriminatory regime has been reinforced by specific binding commitments on government procurement in trade agreements with Australia, Singapore, Chile, and Brunei.
 The recent adoption of procedural rules to ensure compliance by departments with New Zealand’s FTA commitments, and recent expressions of interest in GPA markets on the part of New Zealand firms, have prompted a new review of New Zealand’s policy towards membership of the WTO GPA.
  

In April 2006, a set of Mandatory Rules were approved by the government, based on New Zealand’s obligations under the Trans-Pacific SEP Agreement (the P4 FTA with Brunei, Chile and Singapore). These Rules set out mandatory standards and procedural requirements for the conduct of procurement above specified value thresholds (NZ$100,000 for goods and services, $10m for construction services) by core government departments. They are to be applied by departments in their procurement globally to facilitate competitive participation by domestic and foreign suppliers in New Zealand’s procurement market. Other government agencies are encouraged to apply the Rules as appropriate.
The New Zealand government also continues to expect its departments and encourages other agencies to conduct all their procurement within the framework of the APEC Non-Binding Principles on Government Procurement (i.e. transparency, value for money, open and effective competition, fair dealing, accountability and due process and non-discrimination). In order to assist departments in doing this, the Ministry of Economic Development has issued a “Policy Guide for Purchasers“. In July 2006 the Government Procurement Development Group was formed at the Ministry of Economic Development. One of the main aims of this group is to increase the knowledge of best procurement practice in government and industry.

No empirical evaluation has been done of New Zealand’s current government procurement regime. However, the use of the Government Electronic Tender Service (GETS), which allows for tender notices to be electronically posted, has increased transparency. The Rules require government departments to use GETS, and an increasing number of agencies in the wider public sector are also doping so.  The GETS website provides wide access to anyone who is registered (registration is free) to any information published by agencies on the website. 

Transparency has also been increased as a result of certain other requirements under the Mandatory Rules. The Rules require that all government departments post their procurement annual plan on the GETS website, that government departments must publish the winning tender on the website, and that any supplier who has lost a bid be given the right to a debrief to explain why the bid was not awarded to them.

In February 2007, the Government of New Zealand announced a new government procurement approach aimed at helping to drive innovation, cleaner production and improved cost-effectiveness over the whole life cycle of goods and services. A single procurement policy for all of government will require sustainably produced goods and services to be used wherever possible. The  government will use its purchasing power to grow the market for environmentally friendly products including paper, cleaners, plastics and fuel-efficient vehicles. In addition, public service departments will be required to create more sustainable workplaces, including greater use of renewable energy and recycling.  The government also intends to increase the number of products that carry the Environmental Choice NZ eco-label to assist departments in implementing the new policy and encourage more suppliers to adopt sustainable practices. Central government is the biggest purchaser in New Zealand in a wide range of sectors, including IT equipment and services, buildings, and office supplies, with an estimated annual procurement budget of NZD$6 billion. 

New Zealand’s non-discriminatory government procurement regime ensures access to the best goods and services the world market has to offer. As one of the leaders in APEC in terms of open and transparent government procurement regimes, New Zealand easily satisfies Bogor Goals in the area. 

II.10 
Deregulation/Regulatory Review

Bogor Goal

APEC economies will facilitate free and open trade and investment in the Asia-Pacific Region by, inter alia:

(a) enhancing the transparency of regulatory regimes; and

(b) eliminating domestic regulations that may distort or restrict trade, investment or competition and are not necessary to achieve a legitimate objective.
New Zealand has long been on the cutting edge of pro-competitive regulatory reform efforts in product and factor markets and consistently ranks among the world’s leading economies as regards the quality of its domestic regulatory regimes and institutions. 

The process of policy and regulatory policy review proceeds on an ad hoc basis across the various sectors and ministries. A Guide to preparing Regulatory Impact Statements is available on the Ministry of Economic Development's website.

The country’s Regulatory Impact Statement (RIS) regime is administered by the Regulatory Impact Analysis Unit (RIAU) in the Ministry of Economic Development. Departments are responsible for preparing RISs for attachment to Cabinet papers that recommend legislative or regulatory changes to Cabinet. The RIAU reviews RISs for proposals that have business compliance cost implications.

From April 2007, the RIAU will focus on proposals that are likely to have a significant impact on economic growth. Departments are responsible for ensuring that sector specific regulation is tailored to fit the relevant sector of the economy while ensuring compliance with key regulatory principles reflected in the Code of Good Regulatory Practice (efficiency, effectiveness, transparency, clarity, and equity).
A further key ingredient of New Zealand’s regulatory reform and business-friendly culture stems from governmental efforts at conducting stakeholder consultations in developing new regulatory policies. Government departments presently consult domestic business stakeholders at an early stage on potential policy proposals.  For instance, the New Zealand Food Safety Authority (NZFSA) has a number of Advisory Councils that are involved early on in the policy process to test policy proposals.  Examples include the Agricultural Compounds and Veterinary Medicines Advisory Council and the Dairy Industry Advisory Council.  Mention was made during the mission that the use of such focus groups was uneven across government departments.
In addition to such focus groups, a Small Business Advisory Group (SBAG) was set up in 2003 to give small and medium-sized enterprises (SMEs) a greater voice in policy development and to advise Ministers of issues facing them. SBAG provides: on-going advice to the Ministerial Group on Small Business on any issues affecting SMEs; assistance and advice to government departments on consultations with SMEs; and suggestions on ways for enhancing SME and government agency performance. 

Despite the country’s strong culture of regulatory reform and the sophistication of the policy instruments and consultative processes deployed in its pursuit, both of which easily ensure New Zealand’s compliance with its Bogor Goals, the peer review mission heard several private sector representatives voice concerns over what they perceived as a recent trend towards “regulatory creep” in a number of areas such as labour market, energy or environmental regulation.

II.11 
Implementation of WTO Obligations (including rules of origin)
Bogor Goal

APEC Economies will ensure full and effective implementation of Uruguay Round outcomes within the agreed time frame in a manner fully consistent with the letter and spirit of the WTO Agreement. On Rules of Origin, APEC Economies will:

(a)Ensure full compliance with internationally harmonized rules of origin to be adopted in relevant international fora; and

(b) Ensure that their respective rules of origin are prepared and applied in an impartial, transparent and neutral manner.
Full implementation of WTO disciplines reinforces and complements New Zealand's domestic policy choices, which are directed to minimising distortions in the economy, thereby maximising the efficient allocation of available resources and potential for economic growth.  

 

In many areas, New Zealand has elected to go beyond WTO obligations for reasons of domestic policy.  Since the early 1980's, New Zealand has dismantled non-tariff barriers that previously protected inefficient domestic industries, progressively reduced applied tariffs below bound levels, with further unilateral reductions continuing through to 2009, fully implements the WTO Agreement on protection of intellectual property (TRIPs), maintains a services sector that is one of the most open in the world while respecting the government's ability to provide, regulate or fund public services such as public education, public health and social welfare services, and fully implements the other relevant WTO Agreements.  

 

The government clearly feels that WTO disciplines play a part in New Zealand's economic growth performance. The resilience of the New Zealand economy to external shocks, in contrast to its vulnerability in the 1970's, was illustrated by New Zealand's capacity to cope with the Asian financial crisis in 1997, which coincided with a severe drought and downturn in the business cycle, without significant disruption. 
New Zealand's trade remedies regime is governed by the Dumping and Countervailing Duties Act 1988 and the Temporary Safeguard Authorities Act 1987.  Between 1 July 1995and 30 June 2006, New Zealand has conducted 44 dumping and safety investigations (counted on a one country equals one case basis), of which 23 cases had measures imposed with one case still under investigation at 30 June 2006.  New Zealand currently maintains duties on 10 products.  New Zealand exporters have been subject to antidumping measures in a number of economies, both within and outside APEC.
 

In the WTO-DDA Rules Negotiations, New Zealand's core interests are to ensure that any changes to the WTO’s Antidumping Agreement reflect a balance between avoiding abuse of dumping provisions by tightening disciplines and enhancing transparency, while also allowing countries the ability to respond appropriately to injurious imports. In its PTA negotiations, New Zealand generally seeks to maintain WTO rules as a minimum standard in the area of trade remedies.
The design of rules of origin is another key element of New Zealand PTAs.  New Zealand negotiators are cognizant of the danger of seeing its PTAs add to the noodle bowl of regional rule of origin regimes and the compliance costs and potential trade distortions that may ensue.  

New Zealand generally pursues a rule of origin based on a change in tariff classification (CTC) approach.  This was first seen in the New Zealand and Thailand Agreement, subsequently in the Trans Pacific Strategic Economic Partnership (P4) and most recently in the revised ANZCERTA which was introduced on January 1st, 2007. Under the CTC approach, a product will generally be covered by the CER and gain duty free entry as long as the manufacturing process in Australia or New Zealand involves a specified change in its classification under the global Harmonized Commodity Description and Coding System (HS). The new approach will simplify the administration of RoO and reduce compliance costs. 

New Zealand’s approach in designing rules of origin for recent PTAs, while being largely based on the CTC method as described above, nevertheless includes complementary aspects of the Value Added and Product Specific Rules where applicable.  As the HS is not specifically designed to cater for Rules of Origin, New Zealand negotiators have found that CTC, supplemented by alternative criteria, has become the most widely favoured method for determining preferential ROO in recent agreements.
II.12 
Dispute Mediation

Bogor Goal

APEC Economies will:

(a) Encourage members to address trade disputes cooperatively at an early stage with a view to resolving their differences in a manner which will help avoid confrontation and escalation, without prejudice to rights and obligations under the WTO Agreement and other international agreements and without duplicating or detracting from WTO dispute settlement procedures

(b) Facilitate and encourage the use of procedures for timely and effective resolution of disputes between private entities and governments and disputes between private parties in the Asia-Pacific region; and

(c) Ensure increased transparency of government laws, regulations and administrative procedures with a view to reducing and avoiding disputes regarding trade and investment matters in order to promote a secure and predictable business environment.
New Zealand continues to believe strongly in the benefits of a rules-based trading system, one of whose hallmarks at the multilateral level is the binding and enforceable nature of the WTO’s dispute settlement system (including its Appellate Body decisions). Since the last IAP review, New Zealand has not been involved in any trade disputes at the WTO, either as a complainant or a respondent. Since the inception of the WTO, New Zealand was involved as a complainant in six cases, the last one being in 2002-03 in a case dealing with definitive safeguard measures on imports of certain steel products in the United States market. 
As noted in section II.4, the government of New Zealand has only been involved in one investor-state arbitration procedure to date, in 1987, in Mobil Oil Corporation & Ors v New Zealand (Case No. ARB/87/2). This procedure was brought before the International Centre for Settlement of Investment Disputes. It is the government’s understanding that no New Zealand companies have been involved in investor-state dispute settlement procedures under any of New Zealand's investment protection agreements or investment chapters in PTAs.
In both its PTAs with Singapore and Thailand, and its Investment Protection and Promotion Agreements with China and Hong Kong, China, New Zealand has entered into agreements that include recourse to both state-to-state and investor-state dispute settlement procedures. The Trans-Pacific SEP (or P4) agreement comprising New Zealand, Singapore, Brunei Darussalam and Chile features investment provisions with respect to investment in services only, and provides for the resolution of state-to-state disputes under the general dispute settlement mechanism only.
A dispute settlement provision is not currently being considered in the ANZCERTA context, by far the most important of all PTAs concluded by New Zealand with its most important trading partner. This issue has been discussed in the past, most notably as part of the 1988 Review of the CER Agreement. At the time, the New Zealand Government proposed that a formal dispute settlement mechanism be considered.  The proposal was not, however, a negotiating demand, and it was subject to the outcome of the review.  The Government considered that if New Zealand objectives were met in other areas such as dumping, safeguards, industry assistance and technical barriers to trade, then the grounds for disputes under CER would be markedly reduced and a formal dispute settlement mechanism would not be necessary.  The 1988 Review subsequently produced good results in the aforementioned areas: (i) the governments agreed all tariffs and quantitative restrictions, and anti-dumping provisions, be removed by July 1990; (ii) they agreed to the removal of export subsidy programmes and bounties; and (iii) Ministers signed agreements or arrangements on harmonisation of customs, business law, technical barriers to trade and quarantine, as well as industry assistance, government purchasing and minimum margins of preference. In light of these achievements, a formal mechanism was deemed unnecessary. Furthermore, the New Zealand Government considered that disputes that had arisen under the CER in the past had been satisfactorily resolved under the consultation provisions (notably Article 22) of the Agreement, and this had been aided by the strong, cooperative relationship between the two governments.  The New Zealand and Australian Trade Ministers discussed the possibility of a dispute settlement mechanism during their annual meeting in 1988. They agreed that a formal mechanism was not necessary at that point. This issue of adding a dispute settlement provision to CER has arisen in broader contexts since the 1988 Review, but it has not been advanced in a specific way.

II.13 
Business Mobility

Bogor Goal

APEC Economies will enhance the mobility of people engaged in the conduct of trade and investment in the Asia-Pacific region.
Access to New Zealand for the purpose of supplying services on a temporary basis is primarily governed by the country’s commitments under Mode 4 of GATS or similar provisions in PTAs. In addition, New Zealand has active temporary work programs to enable people to come to New Zealand and work while they are in the country:  

· New Zealand has in place a Working Holiday Scheme, enabling young citizens (between 18 and 30 years of age) from certain countries to remain in New Zealand and undertake employment during their stay.  New Zealand has Working Holiday Schemes with 25 countries, including 10 APEC economies (Canada, Chile, Hong Kong SAR, Japan, Republic of Korea, Malaysia, Singapore, Chinese Taipei, Thailand, and United States). 

· The country’s Seasonal Work Permit Pilot policy was introduced in 2005, and was the first work policy explicitly to target low skill areas.  It aims to provide the horticulture and viticulture industries with access to workers from overseas, to supplement the New Zealand labour force at times of high seasonal demand.  It was primarily available to visa-free nationalities (to manage immigration risks).  Most APEC economies are visa-free for entry to New Zealand.  This scheme will finish on 30 September 2007.

· The Recognised Seasonal Employer policy, due to be phased-in from April 2007, is a new scheme that aims to help employers in seasonal industries find workers when there are no New Zealanders available.  It replaces the Seasonal Work Permit Pilot policy and seeks to provide durable solutions to labour shortages in the horticulture and viticulture industries while providing practical development assistance to New Zealand’s Pacific neighbours.  If no New Zealanders are available, employers will be expected to try to recruit from Pacific Forum countries in the first instance, and if they cannot do so, may be able to recruit from other parts of the world.  Initially, arrangements are being developed with five Pacific Forum countries to facilitate their participation in the scheme.
New Zealand maintains a labour market test that requires New Zealand employers to show that they have made genuine efforts to recruit locally, but have been unable to find people within New Zealand to fill their vacancies.  However, New Zealand recognises that it needs to facilitate employers’ access to global talent. To this end the Department of Labour regularly surveys the labour market and industries to identify occupations in national or regional shortage.  This information is developed into two skill shortages lists, and genuine job offers in those occupations are not subject to further labour market testing for suitably skilled and qualified applicants.  The lists are the Immediate Skills Shortage List (formerly the Occupational Shortages List) and the Long Term Skills Shortage List (formerly the Priority Occupations List), which leads to permanent residence after two years.
 In the peer review mission, New Zealand government officials noted that it did not intend to remove the overall requirement that local employers be required to consider local workers (including people who could be trained) before being able to recruit offshore.

New Zealand has established a definition for “Specialists” in line with the agreed APEC framework aimed to promote business mobility between Member economies. New Zealand defines “specialists” as senior or specialist business persons on short term secondments who have a job offer either in a substantial New Zealand company or a New Zealand subsidiary of an overseas company, and people seconded to New Zealand to be the chief executive or senior staff member of a multinational company are able to apply under the specific purpose or event policy.  This policy covers such cases as the sending by an overseas company of a manager or specialist to its New Zealand subsidiary or the hiring by a New Zealand company of a foreign manager or specialist on contract.

Overall, New Zealand generally exceeds the APEC best practice standard of 30 days to process intra-company transferee applications.  The median processing time in New Zealand is 10 days.
As a general approach, New Zealand favours the inclusion in its PTAs of a chapter on Temporary Movement/Movement of Natural Persons designed to facilitate the temporary entry of services suppliers for the purposes of delivering a service. In the Transpacific SEP agreement, all parties confirmed their existing GATS commitments in respect of Mode 4. These commitments are supplemented by a Temporary Entry Chapter designed to facilitate entry of services suppliers.

Paragraph 2 of Article 8.1 of the New Zealand-Thai CEP states that the Parties shall enter into negotiations within three years of entry into force with the aim of concluding an agreement to liberalise trade in services. Pending conclusion of those negotiations, interim measures covering temporary entry were agreed. Under the CEP, New Zealand’s measures for the temporary employment of Thai chefs are included in a separate arrangement from the interim temporary entry regime agreed by Thailand covering New Zealand business visitors.

· New Zealand business visitors who hold a non-immigrant visa are permitted to attend business meetings, seminars or conduct business contacts in Thailand without engaging in direct sales of goods and services to the general public, supplying services, or acquiring remuneration in Thailand, for up to 15 days each time, unless they hold an APEC Business Travel Card, in which case the stay may be for up to 90 days. (Thailand also agreed to explore as soon as possible the possibility of extending the 15 day period for non-APEC Business Travel Card holders to 90 days).

· New Zealand business visitors are eligible to apply for multiple entry visas (non-immigrant “B” visa) for one year, provided that they submit supporting documents when applying for an entry visa at the Royal Thai Embassy of Consulate abroad.

· New Zealand business visitors who hold a non–immigrant visa and fulfil the documentary requirements of Thailand as notified to New Zealand from time to time may be granted a temporary stay and work permit for a period of up to 90 days.

· New Zealand investors having at least fully paid up capital of 2 million Baht have access to the One-Stop Service Centre for visas and work permits.

· New Zealand intra corporate transferees who are seeking temporary entry to work as managers, executives, or specialists and satisfy requirements under laws and regulations of Thailand are permitted to enter Thailand and stay for an initial period of one year, which will be extended on a yearly basis for a period of not more than five years, subject to verification of ongoing employment with the original employer and compliance with relevant Thai laws and regulations.

· New Zealand intra corporate transferees are permitted to attend business meetings, seminars or conduct business contacts throughout Thailand, without their having to notify the authorities each time, provided that they inform Thailand’s Department of Employment when applying for the initial work permit of their intention to have such flexibility.

· New Zealand companies in Thailand are permitted to apply for work permits on behalf of a New Zealand employee, prior to such an employee’s entry into Thailand.

· Spouses of New Zealand investors and intra corporate transferees who hold non-immigrant visas will have the right to work as managers, executives and specialists for juridical persons in Thailand, provided that they work under valid employment contracts and apply for work permits in compliance with relevant Thai laws and regulations.

This temporary entry regime does not relate to specific professions.  As far as New Zealand is aware, labor market tests do not apply to the business visitors covered by the regime.

In peer review discussions, New Zealand officials noted that the government had not conducted specific research related to APEC economies’ uptake of temporary or permanent residence in New Zealand to date.  There is therefore no direct evidence of links with APEC’s promotional activities and business related labour mobility, although it may be noted that in the 2005/06 year alone 139,000 permits were granted for people to work temporarily in New Zealand, up from 34,500 in 1997/98.  It seems likely that New Zealand would have reaped the benefits of increased business contacts, but the intangible nature of these means they are difficult to measure.
They also noted that there had been a steady increase over the years in subscription levels to the APEC Business Travel Card (ABTC) scheme. The ABTC scheme became operational in New Zealand in August 1999.  A modest number of cards (88 in total) had been issued by June 2002.  By May 2004 the active cards numbered 155 and Immigration New Zealand decided to launch a promotional campaign in November 2004, aimed at increasing the number of New Zealand card holders by 50 per cent by June 2005.  The campaign results exceeded expectations, with a total of 394 applications received throughout the campaign period (1 November 2004 to 30 June 2005).  The promotion has continued to yield enhanced awareness about the value of the card within the New Zealand business community.  The active card holders numbered 1,482 as at 7 February 2007, with an additional 70 applications waiting to be loaded on to the system. There were 153 applications awaiting pre-clearances (including the 70 not yet loaded on to the system) in February 2007. 

In connection with the ABTC promotion in late 2004, Immigration New Zealand contacted existing card holders to encourage them to market the card to new potential card holders, provided they were satisfied with the product.  A check after three months showed that 43 per cent of new applications came through referral from existing card holders, which indicated an agreeable level of satisfaction.  Other than that there has been no systematic reporting on the benefits of the card, however, the government regularly receives positive feedback on the value of the card from satisfied card holders.  Immigration New Zealand is also contacted when there is a delay in pre-clearances, or when card holders have not been recognised at the border of another ABTC participating economy.
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Appendix 1

IAP 2006 Review of New Zealand

Questionnaire and Comments
(names in parenthesis indicate the reviewer responsible for the subject area or the Member economy formulating the comment/question; Italics indicate questions)

CHAPTER 1: TARIFFS (Bambang Brodjonegoro)

Questions from Bambang Brodjonegoro :

Regarding the countries that receive tariff preferences from New Zealand, what criteria govern the grant of such preferences?  Is there a special system of tariff preferences among Commonwealth countries?

Response

New Zealand provides tariff preferences on plurilateral, bilateral and regional bases. Examples of these are found in free trade agreements and economic partnership agreements with Australia, Forum Island Countries, Thailand, Singapore, Chile and Brunei Darussalam.  

Preferences are also given to goods being the origin of Least Developed Countries and Less Developed Countries.  The criteria for the granting of tariff preferences for these countries are explained in the answer to the next question.  

Apart from a long standing tariff preference for certain goods from Canada and a few motor vehicle parts from Great Britain, there is no special system of tariff preference for Commonwealth countries.

Since New Zealand differentiates tariff preferences among developing and least developed countries, are the criteria used for classifying countries among such groupings based on some international standards, such as those of the World Bank or the United Nations, or are they rather based on criteria set by New Zealand?

Response

The criterion used for Least Developed Countries (LDC’s) is based on the United Nations list of such countries.  LDC’s are currently defined by the United Nations as those countries with a per capita Gross National Income (GNI) of no more than US$400.  All goods of LDC origin have qualified for duty free entry into New Zealand since 1 July 2001. 

Approval of Less Developed Country status is on an application basis. The criterion is that the recipient country must have a Gross National Income (GNI) per capita of no greater than 70% of New Zealand’s GNI per capita.  New Zealand usually conducts annual reviews of the list of countries eligible for LDC status under this criterion and removes those countries whose GNI exceeds the 70 % benchmark.  The annual World Bank Atlas publishes figures for GNI per capita and is used by New Zealand as the basis for the graduation assessment.

New Zealand’s LDC preferential duty scheme is being removed.  LDC preferential tariff rates were frozen at 1 July 1999 rates, and as New Zealand’s Normal tariff rates reduce from 1 July 2006, the LDC margins of preference over normal tariffs will reduce until 1 July 2008 when preference margins will be largely eliminated on the majority of (but not all) tariff lines. 

A list of countries eligible for least and less developed status can be found at the front of the New Zealand Working Tariff document.

Since 95% of New Zealand’s imports are free of duty, what accounts for the remaining 5%?  Are such duties related to environmental concerns or to demands for protection from import competing domestic producers?

Response

Of the remaining 5% of goods by value that are dutiable, most goods attract rates of duty between 5% and 7.5%.  These goods are mainly manufactured goods where suitable alternative goods are available from local manufacturers and producers.  There are some goods which are subject to higher rates of duty and these include clothing, footwear, carpet, some textiles and automotive components. All dutiable goods are subject to a unilateral tariff reduction programme which commenced on 1 July 2006 and extends through to 1 July 2009.  New Zealand has conducted regular reviews of its tariff regimes since the 1980’s and decisions to reduce or remove tariffs have largely been based on economic efficiency reasons.

Given the multiplicity of bilateral or regional negotiations New Zealand is currently involved in (e.g. ASEAN-CER,  China, Malaysia, Hong Kong), does New Zealand lean more towards preferential or multilateral initiatives in pursuing the Bogor objective of tariff reductions? 

Response

A successful conclusion to the current World Trade Organisation Round, the Doha Development Round, remains New Zealand’s top trade priority.  At the same time, New Zealand operates a multi-track trade policy.  Free trade agreements – either bilateral deals or initiatives involving a wider group or region – are key planks in that strategy.

CHAPTER 2: NON-TARIFF MEASURES (Bambang Brodjonegoro)
Questions from Bambang Brodjonegoro :

New Zealand has removed all of its non-tariff barriers and does not maintain export subsidies. Are there still import limitations based on environmental related concerns such as a ban on imports of environmentally-unfriendly commodities or on the basis of environmentally damaging production methods? 

Response

New Zealand has not used import licensing restrictions for import protective reasons since July 1992 (TPR 1996).

Like other Parties to the Montreal Protocol, however, New Zealand maintains some import prohibitions and restrictions based on environment related concerns. These are provided for through the Ozone Layer Protection Act 1996. This Act and its regulations restrict importation of controlled (ozone depleting) substances and products containing such substances. This includes the importation of certain goods (e.g. dehumidifiers, fire extinguishers) that contain ozone depleting substances (this includes refrigerators, freezers and other goods that contain ozone depleting substances when they are imported from countries that are not signatories to the Montreal Protocol). Imports of plastic foams manufactured using any CFCs are also prohibited by this Act. 

As a party to the CITES Convention, New Zealand imposes restrictions on the importation of endangered species.  These are provided for through the Trade in Endangered Species Act 1989.

New Zealand also maintains a system of prior informed consent procedures to comply with the obligations of the Basel Convention on the control of transboundary movements of hazardous wastes and their disposal. The Hazardous Substances and New Organisms Act 1996 regulates the importation of pesticides, toxic substances and explosives. This Act is designed to protect the environment and the health and safety of people and communities.

Please describe the labour standards-related provisions found in various FTAs and CEPs entered into or being contemplated by New Zealand. 

Response

New Zealand actively pursues trade and labour-related provisions in the context of all its free trade agreement (FTA) negotiations. In 2001, the New Zealand government adopted the Framework for Integrating Labour Issues into Free Trade Agreements.  Further information is available at:
www.mfat.govt.nz/Trade-and-Economic-Relations/NZ-and-the-WTO/Trade-Issues/0-labour-framework.php
Since the adoption of the Framework for integrating Labour Issues into Free Trade Agreements in 2001, New Zealand has concluded an Arrangement on Labour between New Zealand and the Kingdom of Thailand and a four-way agreement with Chile, Singapore and Brunei (Memorandum of Understanding on Labour Cooperation among the Parties to the Trans Pacific Strategic Economic Partnership Agreement).  

New Zealand’s approach is about:

1) reinforcing a commitment to sustainable development and existing international obligations

2) each country’s right to regulate labour matters, and to pursue legitimate competitive advantage

3) cooperation, capacity building and increased mutual understanding of each others’ systems

4) meeting the needs and future aspirations of those involved

There are three key elements to New Zealand’s approach; being the establishment of:

1) Common understandings/commitments, including the principle that labour standards should not be used for protection against fair competition based on genuine comparative advantage, or undermined to secure an unfair trade advantage; 

2) Cooperation activities and a mechanism for this cooperation; and 

3) Communication processes.

Do these agreements envisage import limitations based on labour rights such as a ban on imports of goods produced by child labour?

Response

New Zealand’s trade and labour arrangements/agreements express the parties’ commitments to shared core labour principles and objectives, encourage adherence to the core ILO Conventions (including those concerning child and forced labour); establish cooperative processes on a range of issues; and provide for a consultative mechanism through which particular issues may be explored with the Parties.  However, they do not envisage the use of trade measures. Rather, the focus is on identifying issues or problems and resolving them through a process of dialogue and consensus and/or capacity building, where necessary. 
Working to stop the practice of child labour is a complex and difficult process and the problem needs to be tackled on many different levels. NZ has been a longstanding and active participant in worldwide multilateral fora and instruments against the use of forced/child labour. New Zealand shows its active support for ending child labour by supporting and implementing the work of a range of international organisations and agreements, such as the UN covenants and ILO conventions. Each of those instruments and bodies provides for specific oversight and reporting regimes as to how well the signatories abide by their obligations as well as processes for encouraging compliance.

How does New Zealand assess the impact of the removal of non-tariff measures? Do its assessments suggest that such an impact is significant?

Response

As a result of major market-oriented reforms initiated in the mid 1980s, New Zealand greatly reduced protectionist barriers to trade, largely unilaterally. In particular, tariffs were cut considerably. In addition to this, non-tariff barriers in the form of quantitative restrictions were eliminated, export assistance was removed, and an import licensing system was dismantled. 
Import licensing controls were first introduced in New Zealand in 1938 to preserve New Zealand’s dwindling overseas currency reserves.  Import licensing allowed successive governments to excise a measure of control over the categories and value of goods entering the country.  But, even in its most comprehensive phases, the import licensing system always included classes of goods exempt from licensing requirements.  

In later years, licensing became a means of assisting the development of the domestic manufacturing sector.  The protection afforded the manufacturing sector tended to be paid for by other sectors, at times obliged to pay higher prices for their domestic inputs while having to accept internationally competitive prices for their outputs.  Insulation from overseas competition tendered to deprive manufacturers of the stimulation necessary to achieve maximum efficiency.  The reservation of predicable shares of the New Zealand market for domestic producers encouraged the investment of resources in areas which were inherently uncompetitive, either because there were already sufficient producers to meet the demand or because inevitably short production runs resulted in high unit costs.  

These reforms have contributed to a marked improvement in New Zealand's economic performance during the last 20 years.  The gradual manner in which the import licensing system was phased out by the early 1990’s enabled manufacturers to become more competitive or to diversify into other more productive forms of enterprise.

New Zealand considers the removal of non-tariff barriers to be among the most important issues currently faced in bilateral and multilateral negotiations. In 2001 the cost to local exporters from these barriers was estimated at over NZ$1 billion annually.

We recognise that, especially in WTO negotiations, NTBs have tended to take a back seat to other issues, most notably in NAMA negotiations to the question of tariff reduction and elimination. However, New Zealand has made a number of submissions to the WTO on various NTBs, including a specific proposal aimed at tackling standards and technical regulations that restrict the use of timber in building construction.

Thus our assessment is that the removal of non-tariff barriers both in New Zealand and overseas is highly beneficial and we will continue to work towards this goal.

Comment from Hong Kong China :

We note that New Zealand's NTMs are applied in accordance with the WTO provisions and for fulfilling international obligations.  For the sake of trade facilitation, we encourage New Zealand to regularly review its NTMs with a view to reducing their applications as far as possible.

Response

New Zealand agrees with Hong Kong China that economies should regularly review any NTMs with a view to reducing their applications as far as possible, and follows this practice itself, as the removal of the prohibition on exports of copper and copper scrap in 1997 illustrates.  As a general policy to ensure that the application of any NTMs is as narrow as possible, New Zealand requires that proposed new technical regulations be subject to a regulatory impact assessment (which includes a cost-benefit analysis) before they are taken forward.
CHAPTER 3: SERVICES (Pierre Sauvé)
Comment from Hong Kong China:

Financial Services :

We note that a wide-ranging review of non-banking financial sector regulation is currently underway.  We would like to know the current timetable for the completion of the review and the expected timeframe for the implementation of any revised/new regulatory arrangements.

Response

The review of non-bank financial sector regulation is expected to result in a final set of recommendations being submitted to the New Zealand Government around the middle of 2007.  The Government's decisions on key aspects of the reforms could be expected to be made public shortly after that.  Implementation of the reforms will depend on the Government's priorities and the legislative programme.  It is possible that some reforms could be enacted through Parliament by the end of 2008.  Others might require longer.  Implementation of new regulatory arrangements could be phased in from 2009, again, depending on the Government's priorities.

Recreational, Cultural and Sporting Services:

"Discriminatory Treatment/MFN”: We note that there are special immigration requirements under the immigration policy for the granting of visas to entertainers, performing artists and associated support personnel for work purposes.  To be eligible for a work visa or work permit, applicants must come within the policy guidelines agreed to between its Minister of Immigration, independent promoters, agents or producers and the relevant performing artists' unions.  We would like to know whether New Zealand has any plan to relax the requirements for facilitating free flow of artists and cultural performers.

Response

New Zealand does not have plans to review this policy. 

Data for the period 1 July 1997 to 29 December 2006 show that New Zealand has been fairly consistent in its decision making, with a median approval rate of 97 percent over this time period.  The numbers of applications in this category have not been substantial, with a grand total of 15,324 applications lodged for the whole time period.  During this period applications have been received from 18 APEC member economies, which made up nearly 48 per cent of the approvals over the period 1 July 1997 to 29 December 2006.

We are pleased to note that New Zealand has increased the threshold required for overseas investment approval of non-land transactions from NZ$10 million to NZ$100 million.  We would like to know if New Zealand would consider improving its corresponding horizontal mode 3 commitments in its existing GATS schedule with the increased threshold in this round of WTO services negotiations so as to increase the predictability of the regime.

Response

New Zealand has no plans to change its GATS commitments in this area.

Comment from Canada:

With respect to Distribution Services, New Zealand noted that "With the exception of measures indicated in the horizontal section of New Zealand's GATS schedule (which might be more favourable in practice), there are no provisions which discriminate between domestic and foreign suppliers.”  Would you please clarify which measures are more favourable in practice and reflect your domestic regulatory regime?

Response

Our current GATS mode three horizontal commitment binds in a screening threshold of NZD 10 million.  Current policy settings reflect the changes made in the Overseas Investment Act of August 2005.  These changes include an increase in the screening threshold for non-land business investment to NZD 100 million and greater flexibility in the monitoring and enforcement of the regime.

Comments from Mexico:

Environmental services

Mexico would like to know if NZ is planning legislative changes in order to upgrade this sector.

Response

New Zealand’s Ministry for the Environment is not planning legislative changes to specifically upgrade the environmental services sector. New Zealand has very few restrictions in this area and promotes an open and transparent approach.  Should the situation arise where NZ considers it necessary to upgrade this sector we would take proactive legislative action in line with current government policy.

New Zealand has offered in its 2003 GATS offer full commitments on consultancy related to all aspects of environmental services.   The commitments on delivery of environmental services in the NZ/Singapore CEP and Transpacific SEP indicate the extent to which New Zealand can contemplate further commitments in this sector if our partners are willing to reciprocate.  
Communications services: Telecommunications

Mexico would like to know if there is any website in which the legal framework mentioned in the “operational requirements” section can be checked out in order to know the specific requirements.

Response

The legal framework can be found at: www.legislation.govt.nz  Select “Telecommunications Act 2001” under the statutes link and the 2006 amendment Acts (numbers one and two) can be found there.

In addition, the Commerce Commission website includes guidelines for the implementation of the Telecommunications Act 2001 and details all previous and current proceedings under that Act. The URL is:

http://www.comcom.govt.nz/IndustryRegulation/Telecommunications/Overview.aspx
Energy services

Several Acts are mentioned in the operational requirements section. Mexico would like to know if there is a website available with this information in order to deepen on these acts.
Response

The Acts identified in the operational requirements section can be found at www.legislation.govt.nz by selecting “search” and entering the name of the statute (Act) or regulation.

More detailed information on the Electricity Act, and the Electricity Industry Reform Act  and Part 4a of the Commerce Act which relates specifically to the electricity industry is available from the Ministry of Economic Development’s website http://www.med.govt.nz/templates/StandardSummary____395.aspx   and from the Commerce Commission http://www.comcom.govt.nz/IndustryRegulation/Electricity/Overview.aspx .

Further information on the Crown Minerals Act and associated legislation is also available from the Crown Minerals website: http://www.crownminerals.govt.nz/minerals/legislation/index.html and http://www.crownminerals.govt.nz/petroleum/legislation/index.html.  

In the licensing and qualification requirements of service providers section, NZ points out that there are licensing requirements on those who do certain types of electrical and gas work. Mexico would like to have more detailed information on this.

Response

The Electrical Workers Registration Board, established by the Electricity Act 1992, is responsible for the ongoing competency of over 30,000 registered electrical and electronic workers. It also promotes electrical and electronic safety to all New Zealanders. The Board is responsible for: 

· Competency of Licensed Electrical Workers; 

· Licensing of Registered Electrical Workers; 

· Discipline of Licensed Electrical Workers; 

· Promotion of electrical safety; and 

· Resource management, monitoring and review of outcomes.  

More information is available from the following website: http://www.ewrb.govt.nz/index.html
The New Zealand Plumbers, Gasfitters and Drainlayers Board is a Statutory Board set up as a body corporate under the provision of the Plumbers Gasfitters and Drainlayers Act 1976. It is committed to the promotion of high standards of work, professional conduct, and the protection of public health and safety through the registration and licensing of competent plumbers, gasfitters and drainlayers.

Further information is available from the following website: http://www.pgdb.co.nz/
Education services, Communication Services: Express Delivery, Communication Services: Postal and Financial Services

In the foreign entry section, NZ points out that foreign investment is restricted to a few critical areas that are defined as sensitive within the Overseas Investment Act 2005. Mexico is interested in knowing which these critical areas are and if there is a website in order to check the aforementioned Act.

Response

The Overseas Investment Act 2005 (the Act) defines investment by an overseas person in three types of asset as sensitive:

4. Significant business investments (securities or other business assets) where the value of the securities, or the consideration paid, or the value of the assets of the target and its 25% or more subsidiaries, or the cost of establishing a business, exceeds $100 million NZD

5. Sensitive land, as defined in schedule one of the Act.

6. Fishing quota.

For a more full description of these three categories please to the description of the Act included within chapter four of the New Zealand IAP.  

Further information on assets that are defined as sensitive is included on the following websites:

www.legislation.govt.nz
www.oio.linz.govt.nz
Transport services: Road

Mexico would like to know if foreign providers can provide the cabotage services or express delivery services.

Foreign providers are able to provide cabotage/express delivery services in New Zealand.  Screening of foreign investment in New Zealand is restricted to a few critical areas that are defined as sensitive within the Overseas Investment Act 2005.  Investments in sensitive New Zealand assets are subject to the provisions of both the Overseas Investment Act 2005 and the Overseas Investment Regulations 2005.  Besides these provisions (and normal domestic road licensing conditions), there are no additional regulatory requirements for foreign entry into the cabotage/express delivery sector in New Zealand.
Transport services: Maritime

In the Foreign Entry section, NZ points out that its Government is assessing the recommendations of the Shipping Industry Review. Mexico would like to know when those recommendations will take place.

Response

In 2004 the New Zealand Government decided in principle that it did not support special tax arrangements for New Zealand coastal shipping (such as second registers or tonnage taxes), and neither did it support restoring cabotage (reserving the carriage of coastal cargo to local operators).  It agreed to continue discussions on coastal shipping policy with maritime transport sector representatives (including local operators, maritime unions, overseas shipping, shipping users and ports).  

Currently the Government is considering proposals from the New Zealand shipping industry for greater use of coastal shipping to improve transport outcomes.  The main proposals include a coastal shipping strategy for New Zealand, funding for shipping services that contribute to government transport objectives, a maritime promotions unit, and improved arrangements for maritime training.  Decisions are expected during 2007/08.

Questions from Pierre Sauvé:

Since the last IAP review, what have been the most significant changes to New Zealand’s trade regime in services that provide new or enhanced benefits to APEC member countries?

Response

New Zealand’s 2006 IAP lists the significant changes in the services area during the period under review. These include:

· The enactment of the Lawyers and Conveyancers Act in 2006 which provided, inter alia, for further recognition of foreign legal qualifications and mechanisms for the recognition of foreign conveyancing qualifications;

· A telecommunications sector package announced in May 2006 which included a number of changes including unbundling of the local loop;

· The removal in 2005 of a legal constraint on the use of overseas- registered demise-chartered ships for coastal shipping.

These measures extend what is already a substantially open services policy regime – as reflected in our GATS commitments.  In addition to this, New Zealand has offered to bind in substantial additional commitments in our GATS offers in the WTO Doha Round.   As is evident in New Zealand’s Trans Pacific Strategic Economic Partnership (P4) and New Zealand Singapore CEP commitments, we are also willing to increase our bindings further if we receive reciprocal commitments from other trading partners.
Apart from the Trans-Tasman Mutual Recognition Arrangement, has New Zealand concluded mutual recognition agreements in regulated professions or specific occupations? If so, please specify the partner countries and profession(s) and occupation(s) concerned and supply the relevant website where information on the terms of agreed MRAs can be found.

Response

The veterinary profession in Australasia belongs to one common body (the Australasian Veterinary Boards Council www.avbc.asn.au) which undertakes activities on behalf of all of its constituents, such as assessment of training institutions, assessment of applications for specialist registration and the management of part of the entrance examination for overseas graduates.   In addition, New Zealand, through that body, debates and agrees upon (almost always) common registration policy (in terms of recognition of overseas universities).  The AVBC maintains, on behalf of its constituents, a mutual agreement with the Royal College of Veterinary Surgeons.

The Institute of Professional Engineers New Zealand (IPENZ) is signatory to the APEC Engineer Register Agreement and at a non-government level the Engineers Mobility Forum’s International Professional Engineer Register Agreement (an Agreement between other professional engineering bodies).

The partners for the APEC Engineer Agreement are listed at: http://www.ieagreements.com/APEC/APECLinkages.cfm (more details on the agreement are at http://www.ieagreements.com/APEC/default.cfm). The partners for the Engineers Mobility Forum International Professional Engineer Register Agreement are listed at: http://www.ieagreements.com/EMF/EMFLinkages.cfm (details of Agreement at http://www.ieagreements.com/EMF/default.cfm).

The ‘credit’ given to engineers who are registered on these registers in other jurisdictions is outlined on the IPENZ website at: http://www.ipenz.org.nz/ipenz/join/Credit_For_Registrants.cfm.  

The New Zealand Registered Architects Board recognise Registered Architects from the UK, Canada, US and South Africa who only have to take a domain specific test rather than the full application process.  Further details are available on www.nzrab.org.nz. 

The Electrical Workers Registration Board has developed policies and procedures which apply to the recognition of overseas qualifications and experience for the purpose of obtaining registration as an electrician, electrical service technician or line mechanic in New Zealand. 

These policies and procedures apply to the following countries:    

Argentina, Austria, Belgium, Brazil, Canada, Chile, China (guidance only), Columbia, Croatia. Czech Republic, Denmark, Equador, Eire, Fiji, Finland, France, Germany, Great Britain and Northern Ireland, Greece, Hong Kong, India, Italy, Japan, Korea, Macedonia, Malaysia, Malta, Netherlands, Norway, Paraguay, Peru, Philippines, Poland, Republic of Slovakia, Russia, Serbia, Singapore, Slovenia, South Africa, Spain, Sri Lanka, Sweden, Switzerland, Taiwan, Turkey, United States of America, Uruguay, Venezuela, Vietnam (Guidance only)., Zimbabwe.

Further information, including a copy of the Policy and Procedure Manual, can be found on the Board’s website www.ewrb.govt.nz. 

What service sectors are still under state ownership in New Zealand?

In relation to postal services, the postal sector is deregulated but the incumbent operator, NZ Post, is a state owned enterprise.

Did the termination of the statutory monopoly in postal services in 1998 give rise to subsequent foreign entry into the sector? 

No.

What advances have been made (or are being contemplated) in the field of services (both in market opening and rule-making terms) in the context of New Zealand’s recent FTAs (or ongoing negotiations)? 

How does New Zealand treat its audio-visual sector in its FTAs: is the sector excluded or is allowance made for MFN and/or national treatment inconsistent measures in respect of co-production agreements and/or subsidy and other domestic support measures?

How does the Government of New Zealand monitor compliance with voluntary local content targets for radio and television broadcasters?

Response

As the targets are voluntary the question of compliance does not arise from the government’s point of view and, indeed, the industry-based committees that oversee the targets cannot themselves require compliance from participating broadcasters.
NZ On Air publishes a Local Content research report annually, which informs the process of setting voluntary targets for local programmes by the Television Local Content Group, which includes representatives of TVNZ, TV3, Prime Television, The Maori Television Service, the Screen Production and Development Association (SPADA), and NZ On Air. 
The NZ Music Performance Committee, which operates under the auspices of the Radio Broadcasters Association, is made up of commercial radio and recording industry interests and representatives from the NZ Music Industry Commission and NZ On Air. Commercial radio airplay of New Zealand music is monitored by the group which reports each quarter to the industry and informs Ministers on achievement against voluntary targets set by the industry.
The IAP states that Building Act 2004 (superseding the Building Act 1991) provides for the licensing of non-architect building design professionals and building and construction practitioners for the first time. Please describe briefly the nature of licensing requirements in such worker categories? Are such categories admissible for temporary admission? Is such entry subject to labour market tests?  

Response

Three levels of licence will be established for non-architect designers from 1 November 2007.  The existence of the licences will not prevent anyone without a licence from carrying out any activities.

From 30 November 2009, there will be some building design work that must be carried out or supervised by someone with a licence.  It will still be permitted for any person without a licence to carry out any building design work under supervision.  As such, the licensing system will not restrict worker mobility.

Is consideration being given to allowing foreign bank entry in New Zealand through branches rather than through locally-incorporated subsidiaries? Do the current prudential-based restrictions on cross-border branching apply to banks owned and controlled by Australian investors under the CER?  
The Reserve Bank of New Zealand (RBNZ) – New Zealand’s bank licensing and supervision authority – allows foreign banks to operate in New Zealand as branches, rather than as locally incorporated subsidiaries, except in the following situations:
· Where the bank has New Zealand liabilities (net of amounts owing to related parties) of more than NZ$10 billion.  In such a case, the bank in question would be relatively large by the standards of the New Zealand financial system and its distress or failure could therefore pose a risk to the soundness of the financial system.

· Where the bank takes in retail deposits (defined as deposits of more than NZ$250,000) in excess of NZ$200 million, and the bank is incorporated in a jurisdiction that has legislation which gives deposits in that jurisdiction a preferential claim in a winding up of the bank.

· Where the bank takes in retail deposits (defined as deposits of more than NZ$250,000) in excess of NZ$200 million and the bank does not provide adequate public disclosure of its affairs in the home jurisdiction (ie a level of disclosure similar to that required of banks in New Zealand).

· Where the RBNZ is not satisfied (on reasonable grounds) that the supervisory arrangements, disclosure requirements and market disciplines in the country of incorporation are adequate for the purposes of promoting a sound and efficient financial system in New Zealand.

In the above cases, the bank would be required to establish in New Zealand as a locally incorporated entity.

No consideration is being given to changing this policy.  The RBNZ regards the policy as appropriate and necessary in order to ensure that banks operating in New Zealand can be supervised in a manner consistent with the promotion of a sound and efficient New Zealand financial system.  It is noted that this policy is similar to that applied in a number of OECD countries and APEC member economies.

The local incorporation policy is considered to be appropriate and necessary for a number of reasons, including:

· It is unlikely that the RBNZ could effectively supervise a large bank incorporated in a foreign country to a level necessary to ensure that the bank’s affairs are managed in a manner consistent with the soundness of the New Zealand financial system, including in respect of its local capitalisation, risk exposures and management of payment system functionality.

· The RBNZ would be impeded in its ability to respond effectively to a bank distress or failure situation to the extent necessary for the maintenance of a sound and efficient financial system in New Zealand in the case where a bank is incorporated in a foreign jurisdiction and has large operations in New Zealand.

· Retail depositors in New Zealand would be disadvantaged in the case of a bank with inadequate disclosure or supervisory arrangements in the home jurisdiction, or where New Zealand depositors have a subordinated claim on the assets of the bank in its home jurisdiction. 

· The policy assists in promoting a competitively neutral retail deposit-taking banking system.

The local incorporation policy, as summarised above, is applied equally to banks from all countries, including banks owned and controlled by Australian investors.

Does New Zealand maintain restrictions against the cross-border supply (Mode 1 of GATS) of services? If so, in what sectors and on the basis of what policy rationale?

Response

In almost all areas where New Zealand has GATS commitments (or offers) we have made full commitments on Mode 1.  Exceptions include:

· New Zealand’s revised GATS offer for Postal and Courier services provides that UPU designation is reserved for a New Zealand operator. In addition a market access limitation notes that additional commitments may be imposed on postal operators where these engage in anti-competitive behaviour;

· Some air transport sub-sectors due to lack of technical feasibility;

· Financial services, in which New Zealand’s mode 1 and 2 market access and national treatment commitments are bound to the extent of the obligations in the Understanding on Commitments in Financial Services.

What advances have been made (or are being contemplated) in the field of services (both in market opening and rule-making terms) in the context of New Zealand’s recent FTAs (or ongoing negotiations)? 

Response

Recently completed agreements such as the Transpacific SEP provide an indication of the type of high quality and comprehensive services commitments New Zealand is prepared to make if trade partners are willing to reciprocate, including the use of a negative list approach to scheduling with its transparency and certainty benefits. In order to ensure that domestic regulations affecting trade in services are not mis-used for protectionist purposes, New Zealand seeks disciplines on domestic regulation which are more robust than existing GATS disciplines
How does New Zealand treat its audio-visual sector in its FTAs: is the sector excluded or is allowance made for MFN and/or national treatment inconsistent measures in respect of co-production agreements and/or subsidy and other domestic support measures?

Response

As in the GATS we have some audio-visual commitments in our FTAs (New Zealand’s GATS commitments are in production, distribution, exhibition and broadcasting of audiovisual works).  

New Zealand maintains a MFN exemption in its GATS schedule which covers bilateral film co-production agreements. We maintain a similar MFN exemption in the Transpacific SEP.  

Government assistance to the film industry through the New Zealand Film Commission is limited to films with significant New Zealand content as defined in Section 18 of the New Zealand Film Commission Act 1978. Under Section 18 a film is considered to have a significant New Zealand content if it is made pursuant to a co-production agreement or arrangement entered into by New Zealand with another country.  National treatment is extended to audiovisual works covered under film co-production agreements or arrangements with Canada, France, UK, Australia, Italy, Singapore, Germany and any other country with which such co-production agreements or arrangements are signed.

New Zealand’s GATS commitments also include a limitation related to the Broadcasting Act 1989.  Under the Act the Broadcasting Commission (NZ On Air) was directed to allocate a percentage of its budget to Māori broadcasting.    In 1999 the government abolished the Public Broadcasting Fee and in 2000 decided to allocate funding for Māori Broadcasting to Te Māngai Pāho (Maori Broadcasting Funding Agency), through Vote Maori Affairs.

Other domestic support measures  

The Television New Zealand Act 2003 (Section 12) provides for a Charter.  The TVNZ Charter came into effect on 1 March 2003.  It applies to all parts of TVNZ's operations that contribute to broadcasting content and is predominantly fulfilled through free-to-air broadcasting.  

The Charter includes a commitment to support and promote the talents and creative resources of New Zealanders and of the independent New Zealand film and television industry. 

The Radio New Zealand Act 1995 (Section 7), as amended by the Radio New Zealand Amendment Act 2004,  provides for a Charter which includes a commitment to providing a range of New Zealand programmes reflecting New Zealand's cultural diversity and including Māori language and culture.

Please describe the nature of Mode 4 limitations on market access applying in the audio-visual sector.

Response

The New Zealand Immigration Service policy, based on the Immigration Act 1987 and the Immigration Regulations 1991 stipulate a special procedure for the granting of visas to entertainers, performing artists and associated support personnel for work purposes.  To be eligible for a work visa or work permit, such applicants must come within the policy guidelines agreed to between the Minister of Immigration, independent promoters, agents or producers and the relevant performing artists’ unions. 

What negotiating objectives (rules and market access), if any, does New Zealand pursue in the fields of education and health services in its FTAs? Do these differ from the country’s approach under the GATS?
Response

New Zealand has no GATS commitments on health services.  
Education services are a very important services export for New Zealand.   Accordingly, securing high quality commitments in the private education sector is central to New Zealand’s negotiating objectives in the GATS and FTAs.  As an indication of the importance New Zealand places on this sector, New Zealand Chairs the GATS “informal” Plurilateral Group on Education services.  
Has New Zealand made commitments on energy and energy-related services in its FTAs?

Response

New Zealand’s FTAs include commitments on energy goods, such as petroleum and some energy-related services (as described in the WTO GATS collective request on energy services).

Has any attempt been made in an FTA context to advance rule-making in areas that are still outstanding in under the GATS (i.e. domestic regulation; emergency safeguard measures; subsidies; and government procurement)? If so, please describe briefly the substantive scope of such rule-making advances. 
Response

As in the GATS, New Zealand seeks robust and comprehensive disciplines on domestic regulation in its FTAs. 

New Zealand is not convinced of the need for an ESM, on services,  nor that it is technically possible to formulate one that could work effectively, in either the GATS or FTA contexts.
CHAPTER 4: INVESTMENT (Pierre Sauvé)
Comment from Australia:

“We suggest the chapter could include a reference to the proposed ANZCERTA Investment Protocol.   The proposed Agreement is an important development in the trans-Tasman economic relationship.  An appropriate a reference could be included in the section under the heading: “New Zealand's Approach to Investment in 2006”.

Response

As noted, Australia and New Zealand are negotiating a CER Investment Protocol. Australia has now tabled an ambitious market access offer, and New Zealand will respond in due course.

Since the last IAP review, what have been the most significant changes to New Zealand’s foreign investment regime in services that provide new or enhanced benefits to APEC member countries?

Response

New Zealand’s IAP lists the significant changes in New Zealand’s foreign investment regime in services. This includes changes to the screening regime, which include an increase in the screening threshold for non-land business investment to NZD 100 million and greater flexibility in the monitoring and enforcement of the regime.
Have any advances been made (or are being contemplated) in the field of investment (both in market opening and rule-making terms) in the context of New Zealand’s recent FTAs (or ongoing negotiations)? If so, please describe briefly the substantive scope of such rule-making advances. 

Response 

The most significant changes to New Zealand’s overseas investment regime during the period of this review have in fact come through unilateral changes implemented via the Overseas Investment Act 2005. These included an increase in the screening threshold for business investments from NZ$50 million to NZ$100 million; and removal of the requirement for consent for investments in land with an unimproved value of over NZ$10 million where the land is not screened for other reasons.
Comment from Canada:

Would New Zealand please clarify the meaning and use of ‘just terms’ to determine compensation for expropriation? 

Response

“Just terms" in relation to compensation for expropriation refers to compensation computed on the basis of the market value of the investment immediately before the expropriation or impending expropriation becomes public knowledge.
Questions from Pierre Sauvé:

Under the heading “Cumulative improvements made to date” referring to foreign investment or right of establishment, the IAP speaks of three categories of investment that are now exempted from investment screening, one of which refers to “easement that confer rights to transmit or convey services”. Please specify what such easement consists of.

Response

New Zealand operates a horizontal screening regime that does not explicitly differentiate between service and other sectors.  However, business investments — in services or otherwise — are screened when they pass a specified monetary threshold.  The key change in the Act was an increase in this monetary threshold from $ 50 million to $ 100 million NZD.  

An easement is a right to use the land of another person in a particular way without any right to possession of the land, for example, the right to convey services, such as electrical or telecommunication lines, across an adjoining owner’s land.  The rights acquired by the grant of an easement are very limited and can be distinguished from true ownership rights.  New Zealand is not concerned about screening such limited land rights.  For that reason, the Act provides that an easement is exempted from the definition of sensitive land.  

Please describe briefly the investment provisions typically found in New Zealand’s FTAs (scope, definition, pre- and post establishment, protection and liberalization, expropriation-related provisions (including in respect of indirect expropriation), dispute settlement provisions (including investor-state arbitration). 

Response

New Zealand has concluded two preferential trade agreements that include investment provisions (with Singapore and Thailand).

When negotiating investment provisions in FTAs, New Zealand aims to conclude agreements that:

· encourage and promote the flow of investment between Parties
· improve cooperation between Parties on investment related matters on a mutually beneficial basis
· establish a framework of rules conducive to increased investment flows between Parties 
· ensure the protection and security of investments of the other Party within each Party’s territory. 
New Zealand is committed to seeking comprehensive investment provisions in its preferential trade agreements. In terms of scope, New Zealand seeks agreements that cover both portfolio investment and foreign direct investment, and that cover nationals, including permanent residents, and natural persons and juridical persons.

New Zealand typically seeks a definition of investment that incorporates every asset that an investor owns or controls, directly or indirectly, and that extends National Treatment and Most Favoured Nation treatment to investors during both the pre- and post-establishment phases of investment.

New Zealand aims to conclude agreements that include protection, along the lines of the Hull Formulation, against arbitrary expropriation of investments. The Hull Formulation prohibits expropriation unless the act of expropriation is done:

· for a public purpose; 
· in a non-discriminatory manner; 
· on payment of compensation as specified in the agreement; and 
· in accordance with due process of law.
New Zealand seeks investment provisions that ensure transfers into and out of relevant territories can be made without delay, in a freely useable currency and at the prevailing market rate of exchange. Furthermore, New Zealand aims to conclude investment chapters that have commitments on performance requirements as well as on dispute settlement provisions that foresee recourse to both state-state and investor-state arbitral mechanisms. 

Has the government of New Zealand been involved in investor-state arbitration procedures? Have New Zealand investors made use of the country’s existing investment agreements in respect of investor-state arbitration?

Response

The government of New Zealand has been involved in one investor-state arbitration procedure – Mobil Oil Corporation & Ors v New Zealand (Case No. ARB/87/2). This procedure was brought to the International Centre for Settlement of Investment Disputes.
We understand that no New Zealand companies have been involved in investor-state dispute settlement procedures under any of New Zealand's investment protection agreements or investment chapters in FTAs.
Do all investment treaties or investment chapters embedded in trade agreements to which New Zealand is party foresee recourse to both state-to-state and investor-state dispute settlement procedures?

Response

New Zealand has concluded preferential trade agreements which contain investment provisions with both Singapore and Thailand. New Zealand also has Investment Protection and Promotion Agreements with China and Hong Kong, China.

These agreements contain dispute resolution mechanisms specifically relating to investment issues, including recourse to both state-to-state and investor-state dispute settlement procedures. 

The Trans-Pacific Strategic Economic Partnership or ‘P4’ (comprising New Zealand, Singapore, Brunei Darussalam and Chile) includes investment provisions with respect to investment in services only, and provides for state-state disputes under the general dispute settlement mechanism.

CHAPTER 5: STANDARDS AND CONFORMANCE (Bambang Brodjonegoro)

Comments from the United States:

Please provide an update on the progress of the proposed Trans-Tasmanian regulatory merger and its anticipated schedule.  The U.S. would appreciate information on:

a. whether medical device companies will need to seek product licenses in both New Zealand and Australia after the merger;

Response

No. A medical device company will need to make only one product licence application after the merger and, when granted, that PL will authorise supply in both New Zealand and Australia.

b. whether the Australia-New Zealand Goods Administration is expected to accept U.S. FDA regulatory certifications for medical devices as well as those from the EU; and

Response

The Australia New Zealand Therapeutic Products Authority will accept certifications from the EU because both Australia and New Zealand have Mutual Recognition Agreements with the EU. Neither country currently has an MRA with the USA. However, it is anticipated that regulatory certifications from the USA will be taken into consideration by the ANZTPA when it is reaching regulatory decisions. 

c. the expected length of the transition period for harmonizing the drug labelling requirements on the Australia-New Zealand Goods Administration.

Response

A three year transition period has been proposed. Stakeholder submissions on the draft regulatory proposals are still being considered so the length of the transition period my change. For New Zealand companies, a five year transition period has been announced.
Questions from Bambang Brodjonegoro :

Is there a particular governmental or public-private agency in New Zealand responsible for promoting the internationalization of standards? Is the New Zealand private sector closely involved in such activities?

Response

In general terms the Standards Council, which is a Crown entity operating under the Standards Act 1988, has statutory responsibility for overseeing the development and adoption of standards and standards-related products in New Zealand. These functions are carried out through its operating arm Standards New Zealand (SNZ) which is responsible for: 

· New Zealand Standards, specified for New Zealand conditions; 

· Joint Australia/New Zealand Standards for use on both sides of the Tasman; and 

· Overseas standards adopted or amended to suit New Zealand conditions, among other things. 

SNZ also represents New Zealand at ISO and IEC and is a founding member of the Pacific Area Standards Congress (PASC). 

When developing standards, SNZ uses a standards development process based on the internationally recognised process of consultation and consensus. In this context, the private sector is closely involved in the process. Representatives from the private sector also participate in ISO standards development committee. 

With regard to using international standards in regulations, the Code of Good Regulatory Practice, which sets out the key regulatory principles of efficiency, effectiveness, transparency, clarity and equity, requires regulation makers to consider the use of international standards first. If no appropriate international standard exist, regulators are encouraged to look at using suitable joint Australian/ New Zealand standards before deciding to use New Zealand specific standards. In this context, good regulatory practice encourages the use of international standards where possible.  The Ministry of Economic Development has a role in promoting compliance with the Code of Good Regulatory Practice and in this context to encourage the use of international standards to support regulatory outcomes.  The Ministry is currently undertaking a review of New Zealand’s standards and conformance infrastructure. One of the issues canvassed in the Review is how greater use of international standards among regulators can be encouraged. More information on the Review is available at www.med.govt.nz/templates/ContentTopicSummary____13854.aspx.
Does the internationalization of standards in New Zealand improve the competitiveness of New Zealand products in world markets?

Response

New Zealand manufacturers which produce products to international standards and establish compliance with these standards are in a better position to enter the global market. This is because they can capitalise on economies of scale and they also face lower compliance costs associated with compliance with different regulatory requirements. This situation is further improved in sectors where New Zealand’s regulatory regime is aligned with that of its major trading partners, or there are mutual recognition arrangements in place (for example the electrical and electronic products sector).

In adopting international standards, does New Zealand require political approval in Parliament?

Response

All proposals for new regulations, including those that mandate New Zealand or international standards, require Cabinet approval. The same applies to proposals for the amendment of existing regulations. The Regulations Review Committee, which is a Select Committee of the New Zealand Parliament, also has a role in examining all regulations, as well as performing other functions to ensure that regulations are subject to effective parliamentary scrutiny and control. 

There is no requirement for Cabinet approval for the adoption of international standards if the standards are to be voluntary only.

Is there a special budget allocated for helping firms and industries meet the cost of adopting international standards? 

Response

No, although New Zealand Trade and Enterprise administers a number of industry assistance schemes which may cover the costs associated with establishing compliance with international regulatory requirements including international standards where applicable. 

CHAPTER 6: CUSTOMS PROCEDURES (Bambang Brodjonegoro)

Comment from Chinese Taipei:

Chinese Taipei Customs is impressed by the launch of ‘Tomorrow Cargo Logistics’ programme. In view of the implementation of WCO guidelines on express consignment clearance, we are also facing problems on striking a balance between facilitation and compliance. Please provide us with more detailed information about your ‘Tomorrow Cargo Logistics’ programme. 

Response

Tomorrows Cargo Logistics is an industry group that meets every couple of months to consider managing cargo in the future.  Customs is merely a member of this group though Customs was instrumental in its creation.

By utilising technology for the clearances and the legislative ability for airfreight clearances to be sought 1 day prior to arrival, the industry can choose to have their clearances prior to the arrival of the goods therefore maintain their time sensitive competitive advantage.  

For consignments stopped for physical inspection, this can be arranged also in advance of the arrival of the goods.  If the industry chooses to seek customs clearance post arrival they still have certainty that Customs will process their electronic clearance within 30 minutes and they are well aware that goods held for physical inspection will not be released until that inspection is completed.

Furthermore, the New Zealand Customs operating environment has a strong emphasis on post customs clearance assurance programmes using an audit methodology.  

In addition, we would like to know how many data elements (items) should be declared in an express declaration form for non-dutiable consignments, and what is the context of those data elements (items)?

Response

Cargo reports are used to write off low value consignments (under $400) and to electronically screen the data against risk profiles/alerts. Courier companies such as Fedex and DHL use it extensively.  

The format is our standard cargo report that uses 25 data elements (compared with 33 on the Import Declaration).

Cargo reports are primarily used for risk assessment, whereas declarations are more for revenue collection, statistics etc. 

Legislation requires import entries when the value exceeds $1,000 in order to:

· Provide more detailed information for risk screening purposes;

· Provide more detailed information for economic statistics purposes;

· Assist collection of customs duties; 

· Provide a declaration that makes the importer responsible for accuracy.

Comment from Hong Kong China:

"Integrity": We note that New Zealand has in place a robust integrity programme for customs procedures.  We would like to know more details on the integrity programme, including whether it applies to training and recruitment.

Response

New Zealand Customs places a great deal of emphasis on Integrity, which is one of the four Customs Service values. An Integrity Report prepared in 2000, and a further Strategic Integrity Project in 2002 (subsequently refreshed in 2004), have set the agenda for the various integrity initiatives and programmes. In addition Customs participates in the Public Service Ethics and Integrity Network, led by the New Zealand State Services Commission which is a forum to exchange ideas and best practice on integrity work across the Public Service. 

 

There are an extensive range of measures in place to safeguard and promote Integrity within New Zealand Customs many of which we have endeavoured to embed as "business as usual" rather than as specific programmes. Some of the key initiatives around integrity include the development a Customs Code of Conduct to complement the Public Service Code of Conduct which is issued to all staff. Customs staff must also regularly complete and sign a "Conflict of Interest" Declaration. Recognising that not all situations can be covered by rules and regulations, Customs has developed a "Statement of Integrity Principles" document. This provides guidance to staff on any ethical issue and dilemmas and forms part of the package of Integrity training material. 

 

The Customs recruitment process involves checks on a number of indices for prospective staff as well as follow-up interviews with applicant referees. In addition Customs staff who will handle Government sensitive information must obtain a further Government security clearance which involves an in-depth series of checks made by another Government agency. 

 

Discussion on Integrity is an integral part of introductory training for new Customs Staff and also features in other specialist training. For example courses for Chief Customs Officers include training on recognising "red flag indicators" of corruption. Following the 2002 Integrity Project a series of workshops for all staff were held to discuss integrity related issues. These were based on discussions around specific scenarios relevant to the Customs environment. Presentations on integrity issues for all Customs staff are held from time to time with the latest round occurring in November 2006.

Integrity is further supported by a number other programmes and initiatives. Examples of these include staff guidelines to invoke New Zealand's Protected Disclosures legislation ("whistle blowing"), an independent Employee Assistance Programme and also a project which assesses any threats made against Officers in the course of their duties and measures to protects them. In addition the Performance management system for Customs staff provides an opportunity to detect and address emerging staff and performance issues. In circumstances where misconduct is suspected there are established procedures in place for internal enquiries or criminal investigations (as appropriate). A range of remedies and responses (including both positive actions and disciplinary measures) are available, depending on the nature of the incident or performance. 

Customs recognises the risk of complacency on integrity matters and is aware that constant vigilance is required to safeguard an organsation against corrupt practices and misconduct. As a result we are always looking for any opportunities to further promote integrity within Customs and are actively seeking and assessing new approaches. As well as environmental scanning for new ideas and initiatives, the 2002 Integrity Strategy Report included the development of a monitoring tool. This is intended to enable the Customs to assess its "integrity health" and to demonstrate progress over time.  

A selection of the Integrity related documents mentioned here could be provided if requested.

Questions from Bambang Brodjonegoro :

Has recourse to EDI in processing custom procedures proven to be significantly more efficient than reliance on the conventional approach of physical inspection? Have such efficiency gains been measured? Was a study conducted in New Zealand to support the superior attributes of an EDI-based approach? Please provide details on any such empirical work.

Response

The introduction of EDI processing combined with intelligence based risk management fundamentally changed the Customs Service approach to border management. In particular these have made possible pre-arrival clearance of goods, resulting in efficiencies for traders, particularly with those who rely on 'just in time delivery' precepts.

New Zealand Customs has not carried out a formal measurement of reduction in clearance times, such as a time release study, but suffice to say that prior to EDI clearance times were measured in days, whereas post EDI, clearance times are measured in minutes. 

However, Customs internal reporting systems have the capability to measure overall performance
.  The following are efficiency gains noted from Annual reports:

Entries cleared within 30 minutes:
 2000/01
2002/03
      2005/06

 


 

   98.2%
   99.0%
        99.1%

To what extent does the continuous improvement in New Zealand’s custom procedures speed up the process of customs clearance? Has a comparison been made of the speed of customs clearance prior to and after the implementation of latest customs procedures?

Response

See answer to second point above.

Please provide examples of customs procedures maintained by New Zealand’s trading partners that are known to result in significant delays for New Zealand exports of commodities and merchandise?

Response

There have been no problems identified of a general nature that result in significant delays of New Zealand goods into their export markets.  

However, the SCCP CAP matrix clearly indicates areas of ongoing activity where our APEC trading partners are continually improving their Customs procedures and systems, which should as time goes on, reduce any delays identified through such mechanisms as the Time Release Study.  

New Zealand Customs also continuously reviews its procedures to provide improved services to its clients and New Zealand's trading partners (refer next question). 

CHAPTER 7: INTELLECTUAL PROPERTY RIGHTS (Pierre Sauvé)

Comment from the United States:

New Zealand is undertaking a review of its PHARMAC system and its direct-to-consumer advertising.  It is also planning a Trans-Tasman regulatory merger with Australia which could have implications for U.S. pharmaceutical companies. Please provide an update on the progress of New Zealand’s review of the PHARMAC system and its policy on direct-to-consumer advertising.

Response

New Zealand is in the process of developing a national medicines strategy which is concerned with the following aspects of the medicines system:   

· the quality, safety and efficacy of available medicines     

· access to medicines that New Zealanders need regardless of an individual's ability to pay 

· the optimal use of medicines.

The aim of the strategy is to identify where improvements can be made within the existing systems and broad policy settings to ensure the best health and disability support outcomes from medicines over the coming years.  Aspects of Pharmac's operations are being considered in this context. However the development of the strategy does not constitute a review of the Pharmac system.   

A consultation document Towards a New Zealand Medicines Strategy was released in December 2006 and written submissions on the document close on 30 March 2007.  All submissions will be analysed and feed into the development of the final Medicines Strategy to be released in 2007.

Top of Form

Consultation on the Direct-to-Consumer Advertising of Prescription Medicines in New Zealand: Consultation Document took place during March and April 2006. The consultation document reviewed the policy debate on direct-to-consumer advertising of prescription medicines (DTCA) as it relates to New Zealand, outlining the current policy for DTCA and the Therapeutic Products Advertising Code, and provided options for the future regulation of DTCA in New Zealand.

   
The Government's Therapeutic Products and Medicines Bill, recently introduced to Parliament, continues to allow Bottom of Form

direct-to-consumer advertising. Retaining direct-to-consumer advertising means that advertising and promoting prescription medicines direct to consumers will continue to be permitted in New Zealand. 

The New Zealand Minister of Health has stated that the Government remains concerned about direct-to-consumer advertising and its effect on the appropriate use of medicines, but had been assured that under a proposed Australia New Zealand Therapeutic Products Authority advertising code, advertisements for medicines would need to meet standards for content, including that consumers be provided with balanced and truthful information. This would ensure that consumers were better informed about the benefits and risks of medicines and therapeutic health treatments, so that they could make more informed choices
Questions from Pierre Sauvé:

Do the FTAs recently entered into by New Zealand (or under negotiation) include WTO+ provisions on trade-related IPR issues? If so, please briefly describe such provisions.

New Zealand’s approach to IP chapters in free trade agreements is to reaffirm the standards contained in the WTO TRIPS agreement, as forming the basis of how IP issues are to be handled under each FTA.

New Zealand has followed this approach in its agreement with Thailand and under the “P4” agreement with Chile, Singapore and Brunei.  The IP chapters in these agreements provide a framework for cooperation around implementation of TRIPS obligations, provisions for consultation if necessary and provisions for mutual exchange of information, rather than a focus on detailed and prescriptive provisions regarding substantive IP law.

CHAPTER 8: COMPETITION POLICY (Pierre Sauvé)

Comments from Canada:

With regards to “Measures to Deal with Abuse of Dominant Position” as well as “Measures to Deal with Mergers and Acquisitions”, please advise what has been the impact of broadening these provisions? 

Response

In May 2001, the Commerce Act 1986 (the Act) was amended to broaden the competition thresholds relating to unilateral market power and anticompetitive mergers.  In the case of unilateral market power, the threshold was changed from (single firm) dominance to a substantial degree of market power. In the case of anticompetitive mergers, the threshold was changed from acquiring or strengthening (single firm) dominance to having the likely effect of substantially lessening competition (SLC).  

To date the new unilateral conduct threshold of ‘substantial degree of market power’ has not been tested by New Zealand courts, but there has been judicial guidance from Australian courts, as the Australian Trade Practices Act 1974 has the same test. The Australian judicial guidance suggests that the prohibition would apply to a greater number of firms and a wider range of markets, and in particular, some oligopoly markets. Consequently, it is likely that more firms are on notice of their obligations under this prohibition.  

The intention in adopting the new anticompetitive mergers threshold of the SLC was to enable the New Zealand Commerce Commission (NZCC) to intervene at an earlier stage of market concentration and to be able to consider both unilateral and coordinated effects of mergers. In addition, it was considered that the SLC test would enable the NZCC to give greater scrutiny to mergers in highly differentiated product markets. It would also align the threshold for anticompetitive mergers with that applying for anticompetitive arrangements under the restrictive trade practice prohibitions in the Act, and thus remove a potential for regulatory discrimination between similar arrangements.

In practice, the impact of this change is most apparent in relation to the voluntary clearance regime for mergers under the Act. Under this regime, following an application by the acquiring party, the NZCC may clear a merger if it is satisfied that the merger (including any divestments) is unlikely to SLC. A clearance confers immunity from the anticompetitive mergers prohibition if the merger is carried out in accordance with the clearance. 

Arguably, the adoption of the new anticompetitive mergers threshold of SLC has resulted in a shift from a structural focus to more weight being put on market conduct and performance. Initially this created some uncertainty for business, but with the release of the NZCC’s new merger and acquisition guidelines and the subsequent publication of full written reasons for each decision, there is increased guidance on the application of the new SLC test. 

As the clearance regime is voluntary in New Zealand, businesses self-select which mergers should come forward for scrutiny by the NZCC. It is interesting to note that the number of clearance applications and the rate of NZCC declines of mergers have not noticeably changed with the adoption of the new test. This may indicate that businesses have adjusted to the new broader threshold and are tailoring their mergers accordingly. 

The most marked example of the difference between the old and new test was illustrated by the NZCC decisions regarding the acquisition of Woolworths (New Zealand) Limited by Progressive Enterprises Limited in the New Zealand supermarket market. This case is interesting in that the acquisition was decided under both thresholds, for various legal reasons, with clearance being provided under the dominance test and declined under the SLC test.

The key difference in applying the two tests was the consideration of coordinated market conduct in the SLC test. The NZCC was concerned that the merger would enhance the scope for coordinated market power given that the merger would eliminate a key competitor in the market (Woolworths) increasing market concentration. Reducing the number of firms in the supermarket market from three to two, in combination with other market characteristics (e.g. the high level of price transparency and the resulting more-evenly balanced market shares), was seen to facilitate collusion and discipline. This was further supported by the NZCC’s conclusion that the industry is subject to high barriers to entry.

Under the dominance test, the merger was approved because the remaining chain (Foodstuffs) was equal in size to the merged entity, so the merger did not create a dominant position as defined by the New Zealand courts.

Has it resulted in more intense scrutiny by the Commerce Commission?
Response

Arguably, the change from ‘dominance’ to ‘substantial degree of market power’, and from ‘dominance’ to ‘SLC’, has increased the complexity of the assessment of the competition impacts of conduct and mergers. In particular, in the case of mergers, the NZCC (and applicants) must consider a wider range of competition impacts.  This has resulted in the NZCC enhancing its modelling capability and having greater regard to economic evidence in its analysis, thus entailing a greater resource commitment for both the NZCC and applicants.

Has it lead to enhanced competition or less? 

Response

The intention was that the broadening of the competition thresholds would enhance competition. However, to date, there have not been any comprehensive research studies to assess the impact of the change in practice.

In your experience, is greater scrutiny necessary in a small economy? 

Response

New Zealand is a small economy, characterised by a small and geographically dispersed population within national borders and relative geographic isolation from other economies. Consequently, New Zealand markets are characterised by relatively high levels of concentration.  

Competition assessments in concentrated markets require a complex analysis of barriers to entry and the potential for dynamic competition. Simple rules based on market shares or some per se prohibitions for types of conduct may not be appropriate given the complexity of this analysis. An overly aggressive approach by competition authorities may prevent efficiency enhancing outcomes from taking place and an overly permissive approach may lead to the entrenchment of market power. Arguably, given the predominance of concentrated markets, the relative margins of error faced by competition authorities in small economies are significantly larger than those faced by competition authorities in large economies. Consequently, greater scrutiny of transactions on a case by case basis may be necessary.

A further feature of small economies is that, in some markets, firms may struggle to achieve minimum efficient scale when catering for domestic demand. Consequently, there may be instances where it is desirable to make trade-offs between market power and firm efficiency considerations. In New Zealand, parties may apply to the NZCC for authorisation of a merger or arrangement if the public benefits of that merger or arrangement outweigh the associated competition detriments. In assessing public benefits, the NZCC has regard to efficiencies. Such judgements are particularly complex and require a case by case assessment of the welfare effects of the merger or arrangement.

What has been the effect of greater regulatory scrutiny in the sectors affected in terms of entry, prices, innovation and national welfare? Is this a result of the limitations of competition law in a small economy? 

Response

There have not been any comprehensive studies of the impacts of increased regulatory scrutiny in the sectors affected.

What has been the effect of the new leniency policy? 

Response

The NZCC released its new leniency policy and companion co-operation policy during 2004. The purpose of these policies is to assist in the detection and prosecution of anticompetitive cartels. 

The NZCC’s leniency policy is specifically designed to undermine cartels by offering a strong incentive to the first person to come forward. Leniency is only available when the NZCC is not already investigating the cartel and the applicant is first through the door. If a party applying for leniency satisfies all the relevant conditions, immunity from prosecution will automatically be granted. The NZCC will not exercise any further discretion.  

The cooperation policy applies to all of the NZCC’s enforcement activities and allows parties that have broken the law to benefit from fully cooperating with the NZCC. Possible responses for cooperation are at the NZCC’s discretion taking into account:

· the seriousness of the conduct;

· the culpability of the cooperating party;

· their previous record with the NZCC; and

· the importance of the cooperation to the NZCC.  

Under both policies the parties must provide full, frank and truthful information at all times; cease engaging in the unlawful conduct; and, provide full cooperation with the Commission throughout the investigation and any court proceedings. Parties that do not fulfil their obligations risk their agreements being revoked, and any information provided to the Commission being used against them.

The leniency policy was developed to coincide with amendments to the Commerce Act 1986 that raised the sanctions for companies and individuals involved in anticompetitive cartels. These sanctions included significant increases in pecuniary penalties, a prohibition against any company indemnifying individuals for pecuniary penalties, and empowering the courts to ban individuals from holding management positions within companies for up to five years.

To date, the NZCC has received eight leniency applications, and has granted leniency in seven instances. The majority of these applications have related to international cartels, with only one wholly-domestic based cartel identified. To date, proceedings have been filed in relation to one investigation instigated as a result of a leniency application, and the other investigations are ongoing. 

The NZCC applied its cooperation policy effectively in its recent prosecution of the Koppers Arch wood preservative chemicals cartel. The NZCC was alerted to the existence of the cartel as a result of a new-entrant’s complaint. Despite initial obstructive behaviour, one of the cartel protagonists subsequently co-operated with the NZCC by providing evidence and, based on the special circumstances of this case, this individual was given immunity from prosecution under the cooperation policy. His affidavit evidence as to meetings, events and transactions was invaluable in satisfying other defendants that they had breached the Act, and for use in the court proceedings to establish whether, when and where specific conduct occurred.

What have been the benefits and disadvantages of the new leniency program?

Response

The direct benefits of the leniency program are that the applications that have been received have assisted the NZCC in detecting anticompetitive cartels that it may otherwise not have known about (i.e. resulting in more investigations). The leniency program has had a destabilising effect on cartels and it provides strong incentives upon participants to come forward to the NZCC. This has enabled the NZCC to increase its effectiveness in detecting anticompetitive conduct.

Having identified a cartel, the leniency program has also assisted the NZCC in gathering evidence as part of its investigation (i.e. through the cooperation of the leniency applicant) in order to establish a contravention. However, the leniency program has introduced a number of complexities to the evidence gathering process which require careful management in order for these benefits to be realised. 

To date, the majority of applications have related to international cartels and this has raised complex jurisdiction and inter-agency issues in evidence gathering as companies seek leniency in more than one jurisdiction. In addition, unlike in non-leniency investigations where the NZCC would often source information from a willing whistleblower or victim of a cartel, in leniency investigations the individuals involved may be directed by their employers to cooperate with the NZCC contrary to their wishes. This introduces a complex dynamic between the NZCC, the company and the individuals in gathering evidence.  

More generally, given the international nature of cartels, the leniency regime has facilitated cooperation with other overseas competition agencies.  The NZCC has increased the depth and frequency of its contact with other agencies, which has resulted in enhanced networks for information sharing on enforcement practices and other issues of mutual interest.

In addition, the release of the leniency policy (and the associated legislative changes) has raised awareness of anticompetitive cartels in New Zealand. There is anecdotal evidence that firms are modifying their behaviour. 

The leniency program has increased pressure on NZCC resources, as once a leniency application is received there is a strong imperative to commit resources immediately to investigate the alleged cartel to minimise the potential for other parties to destroy evidence or otherwise engage in avoidance activities. This juggling of priorities and resources between investigations requires careful management.

Does the commerce commission have a range of "discounts" for first, second, third ....through the door? 

Response

The NZCC’s leniency policy applies to the first cartel participant (company or individual) to provide information to the NZCC about a hitherto unknown cartel.  That person has full immunity from suit if they co-operate fully with the Commission’s investigation and prosecution of the cartel.  

The NZCC’s cooperation policy is available to the second, third and subsequent participants (or to any participants in a non-leniency based investigation) at the discretion of the NZCC. The NZCC’s discretion also extends to the likely enforcement response, which may include a submission to the court for a discount on penalties. The court has recognised the following discounts in recent cartel cases:

· 25 – 33 percent penalty discount applicable where admissions of liability were made when a trial was about two months away; and

· Around 50 percent penalty discount applicable where there were early admissions and extensive cooperation (i.e. where admissions of liability were made close in time to the date of issuing).

However, the courts’ decision (and the parties’ submissions) as to the discount applicable in any case is fact-specific and will vary according to the circumstances.

Question from Pierre Sauvé

Please describe briefly the economy’s competition policy and/or laws and the enforcement thereof, taking into account the “APEC Principles to Enhance Competition and Regulatory Reform” adopted in 1999. 

Response

New Zealand’s primary competition law is contained in the Commerce Act 1986
 (http://www.legislation.govt.nz/ ).  The purpose of the Act is to promote competition in markets in New Zealand for the long term benefit of consumers within New Zealand.
 
With respect to the APEC principles non-discrimination and comprehensiveness, New Zealand’s competition policy framework is based on economy wide in principle prohibitions on conduct and arrangements that substantially lessen competition. The approach is to rely on general rules that apply across all sectors as much as possible.  This generic approach has been supplemented with industry specific regulation where required. Examples where industry specific legislation has been implemented include the Dairy Industry Restructuring Act 2001, the Electricity Reform Act (and Part 4A of the Commerce Act) and the Telecommunications Act 2001.  

In limited circumstances, exclusions from New Zealand’s competition law can be included in other laws.
 Exclusions generally arise where the promotion of competition will not lead to efficient outcomes or where other public policy goals support limitations on the Act. The Commerce Act will take precedence unless the other law or regulations specifically authorises or exempts the contravening conduct. For example, arrangements relating to international carriage of goods by sea are exempt from Part II of the Commerce Act.

Part II of the Commerce Act prohibits certain restrictive trade practices, including: 

· section 27, which prohibits contracts, arrangements or understandings that have the purpose or effect of substantially lessening competition; 

· section 29, which prohibits contracts, arrangements or understandings containing exclusionary provisions; 

· section 30, which prohibits contracts, arrangements or understandings between competitors that lead to prices being fixed; 

· section 36, which prohibits a person that has a substantial degree of market power in a market from taking advantage of that power for exclusionary purposes.  A similar prohibition applies to persons taking advantage of market power in trans-tasman markets (s36A); and 

· sections 37 and 38, which prohibit suppliers maintaining resale prices at which goods may be sold by other businesses. 

Part III of the Act prohibits business acquisitions that have, or would be likely to have, the effect of substantially lessening competition in a market. 

Part IV of the Act provides for regulatory control of goods or services where competition is limited and control would benefit acquirers. Part 4A of the Act includes specific provisions for targeted control of large electricity lines businesses. 

Part V of the Commerce Act provides for the Commerce Commission, on a case by case base, to specifically authorise restrictive trade practices (excluding section 36) and business acquisitions that may be in breach of the Act. An authorisation is a determination by the Commission that the public benefits of the acquisition outweigh the detriments from the lessoning of competition that would be likely to result.  The Commission also has the ability to grant clearances in relation to business acquisitions that may breach the Act.

The Commerce Act provides for both private and public enforcement actions. The Courts may impose penalties, damages and orders in respect of breaches of the Act. Divestment is only available as a remedy for breaches of the prohibition against anticompetitive mergers or acquisitions.

With respect to APEC transparency standards on competition policy, the Commerce Commission’s adjudicative decisions, as well as its enforcement criteria for assisting its decision making in prioritizing enforcement activities, are publicly available and can be accessed at the Commission’s website (http://www.comcom.govt.nz/".

Under section 25 of the Commerce Act, the Commerce Commission is also required to disseminate information relating to both its own functions and powers under the Act, and the provisions of the Act itself. The Commerce Commission is also subject to the Official Information Act 1982. 

Appeals of Commerce Commission determinations under the Commerce Act can be made to the High Court. The Commerce Commission’s decisions are also subject to judicial review. The High Court is responsible for hearing all claims for relief in respect of beaches of the Commerce Act. 
In what sectors have competition policy instruments been deployed most frequently, with regard to what types of anti-competitive conduct, and using what types of sanctioning mechanisms?

Response

The following table outlines the main sectors in which enforcement action in relation to anticompetitive conduct and arrangements (excluding mergers) have been deployed.

	Sector
	Main Conduct
	Main Sanctioning Mechanism

	Health (incl. health professions, government procurement)
	Collusive conduct (price fixing, market sharing, bid rigging, exclusionary conduct)
	Compliance advice letters

Warnings

Pecuniary Penalties 

	Communications (incl. telecommunications, radio spectrum, post)
	Unilateral abuse of market power
	Pecuniary Penalties

	Energy (incl. electricity, gas, oil)
	Collusive conduct

Unilateral abuse of market power
	Pecuniary Penalties



	Transport (incl. rail, ports, airports, shipping, buses)
	Unilateral abuse of market power

Anticompetitive mergers
	Warnings

Cease and Desist order

Pecuniary Penalties



	Manufacturing and Distribution (incl. equipment, cars, appliances)
	Resale price maintenance
	Compliance advice letters

Warnings

Pecuniary Penalties

	Real Estate
	Collusive conduct
	Compliance advice letters 

Warnings

Pecuniary Penalties

	Building and Construction
	Collusive conduct

Unilateral abuse of market power


	Compliance advice letters 

Warnings

Pecuniary Penalties

	Chemicals
	Collusive conduct
	Warnings

Pecuniary Penalties


Are the electricity, telecommunications and dairy sectors the only ones in which sector-specific pro-competitive regulations complement the horizontal competition policy disciplines contained in the Commerce Act? Is a similar approach about to be implemented for gas pipelines?

Response

No, Parts 4 and 5 of the Commerce Act provide for the regulatory control of any sector which passes certain criteria. Namely, that control is in the interests of acquirers, and that competition is limited or likely to be lessened. Therefore, any sector without competitive constraints (e.g. a natural monopoly) can be subject to regulation if it is in the interests of acquirers. To date, there have been two inquiries into whether such regulation should be imposed: into airport activities and gas pipeline services. As a result of these inquiries, regulatory control has been declared over some gas pipeline services. A decision was also taken to enable a thresholds regime to be introduced for all gas pipeline services (see answer to question regarding gas pipelines below).  

Please describe any exemptions to competition law foreseen under New Zealand law?  

Response

There are no plans for further exemptions to competition law in New Zealand at this time. 

The IAP (also under energy services) states: “The government will be introducing legislation that enables a targeted (thresholds) control regime to be introduced for all gas pipelines”. Please clarify what is meant by “targeted control regime”.

Response

A targeted control regime allows for individual businesses to be placed under control if they breach thresholds which have been set in advance. An example of such a regime is provided in Part 4A of the Commerce Act which allows for individual electricity lines business to be placed under control by the Commerce Commission if they breach thresholds set by the Commission. Control is targeted, in the sense that none of the lines businesses is to be subject to control by default. A business may only be controlled by the Commission if it has crossed some “threshold” of performance. Businesses that do not breach the thresholds are not subject to regulatory constraints beyond a requirement to file an annual thresholds compliance statement and comply with the electricity lines information disclosure requirements. 
The IAP notes the following: “The Commerce Amendment Act 2001 strengthens deterrents against anticompetitive conduct and arrangements.” Please specify what these deterrents consist of. 

Response

The Commerce Amendment Act 2001 strengthened deterrents by: 

· Increasing penalties 

· Providing incentives for private enforcement 

· Empowering the Commission to issue cease and desist orders

· Changing the statutory limitation period on the commencement of proceedings seeking pecuniary penalties and damages respectively, for breaches of the Act. 

Increasing Penalties:

The amendments increased the level of sanctions to ensure that the penalties were meaningful to the largest firms. Amendments included:

· Increasing the  $5 million penalty for bodies corporate to $10 million and with an alternative penalty of three times the value of the illegal gain made as a result of non compliance, or if that gain can not be calculated, or reasonably estimated, up to 10% of the annual turnover of the body corporate (this can exceed $10 million dollars);

· Prohibiting firms from indemnifying their agents against any penalties; and

· Providing the courts the discretion of prohibiting offenders from directing or managing a body corporate for up to five years.  

Providing incentives for private enforcement: 

The amendments made in 2001 also improved incentives for private parties to engage in litigation to enforce the Act by allowing the High Court to award exemplary damages for contravention of Part II of the Act. 

Empowering the Commission to issue cease and desist orders:

The Commission was empowered to issue cease and desist orders. The aim of this provision was to reduce the cost and delay of enforcing the Act.  Cease and Desist Commissioners are able to make orders to restrain anti-competitive conduct or to require a person to do something to restore competition or the potential for competition in a market. Only one cease and desist order has been issued to date.  

Changing the statutory limitation period

Prior to 2001 the Act placed a three year limitation period on the commencement of proceedings seeking pecuniary penalties and damages respectively, for breaches of the Act. The three year period ran from the date that the matter giving rise to the contravention arose. This period was not considered sufficient for conduct that is hard to detect. There was also a risk that the limitation period provided a safe harbour for from litigation to cartel activity that remained undetected for a longer period than three years. To address the above risks and to increase the likelihood of detection the Act was amended in 2001 to allow the three year period to begin to run from the date that the cause of action was discovered or ought to have been reasonably discovered. 

The IAP goes on to note: “A broad range of new industry-specific regulation has been introduced, as New Zealand moves away from its light-handed regime to more mainstream economic regulation of networks.” Briefly describe the sectors (and regulatory approaches) in which such mainstreaming is taking place and what has prompted such changes over the review period.

Response

Regulation has been strengthened in the gas, electricity, and telecommunications sectors (the amendments are outlined in the relevant chapters of the IAP). 

Such mainstreaming has taken place because of a realisation that light-handed regulation may not be sufficiently effective, particularly with respect to monopoly pricing and access issues. 

Have any advances been made (or are being contemplated) in the field of competition policy in the context of New Zealand’s recent FTAs (or ongoing negotiations)? If so, please describe briefly the substantive scope of such rule-making advances. 
Response

New Zealand has successfully sought the inclusion of chapters on competition policy in all its FTAs that have been negotiated to date. In negotiating the inclusion of competition provision in FTAs New Zealand recognises that a degree of flexibility is important. It is with this flexibility in mind that New Zealand supports, and has utilised the APEC Principles to Enhance Competition and Regulatory Reform. These principles were endorsed by APEC Leaders in Auckland in 1999 and encompass the principles of non-discrimination, comprehensiveness, transparency and accountability. They provide a broad framework that countries can take into account in developing their approach to competition, without specifying elements of what that policy will be.  New Zealand has drawn on this framework in developing its approach to including competition policy in FTAs. 

This principles-based approach allows for flexibility in terms of recognising the diversity of circumstances of market economies in the development of competition law/policy.  Adherence to the APEC Principles does not assume or pre-empt the adoption of domestic competition policy or law. Importantly, New Zealand explicitly seeks to exclude competition provisions from the dispute settlement provisions of FTAs.  This means that the competition policy chapters of our FTAs can be portrayed as political commitments rather than legally binding obligations.  As such, there is the flexibility for developing country partners to progressively adopt competition policies and laws at a pace that is appropriate for them.  Just as important, it also means that the government-to-government dispute settlement processes applied to FTAs do not cut across the independent judicial dispute settlement processes that are normally used under competition law. 

In addition to the provisions excluding our competition policy chapters from dispute settlement, we have also included in each chapter what we call an “opt in” provision with respect to competition law.  That is there is no obligation on parties to adopt competition law under the chapter but once they do adopt competition law, they are subject to the chapter’s more prescriptive provisions, particularly the provision that the law should be consistent with the APEC principles.  
CHAPTER 9: GOVERNMENT PROCUREMENT (Bambang Brodjonegoro)
Comment from Hong Kong China:

We note that New Zealand has conducted a review of government procurement to assess whether the implementation of the policy could be made more effective.  We appreciate that New Zealand will continue with its effort in moving towards a more open and transparent GP regime.

Response
Thank you for this comment. New Zealand will continue to move towards a more open and transparent GP regime. A major outcome of the implementation of the review on government procurement was the establishment of the Government Procurement Development Group (GPDG). A main goal of this group is to promote open and competitive government markets in New Zealand and overseas. The Mandatory Rules for Government Departments, and their requirement that all tenders be posted the Government Electronic Tender Service (GETS) site, along with details of who the tender is awarded to at the end of the process, also assists New Zealand in moving towards a more transparent GP regime.

Questions from Bambang Brodjonegoro:

What steps have been taken since the last review to improve the consistency of New Zealand’s procurement regime with the “APEC Non-Binding Principles on Government Procurement” adopted in 1999.

Response

In April of 2006 a set of Mandatory Rules were approved by the government. These Rules set out mandatory standards and procedural requirements for the conduct of procurement by government departments. The Rules reflect and reinforce non-discrimination and transparency in government procurement – both of which are APEC non-binding principles on Government Procurement. The Rules are to be applied by departments in their procurement globally to facilitate competitive participation by domestic and foreign suppliers in New Zealand’s procurement market. 

The New Zealand government continues to expect its departments to conduct all their procurement within the framework of the APEC Non-Binding Principles. In order to assist departments in doing this, the Ministry of Economic Development has issued a “Policy Guide for Purchasers”, which is aimed at increasing awareness of the Mandatory Rules (and in return, awareness of the APEC Non-Binding principles). Along with the policy guide, in July 2006 the Government Procurement Development Group was formed at the Ministry of Economic Development. One of the main aims of this group is to increase the knowledge of best procurement practice in government and industry within New Zealand.

What is the evaluation of New Zealand’s current government procurement regime in terms of transparency, speed of award procedures and overall economic efficiency?

Response

There has been no statistical evaluation done of New Zealand’s current government procurement regime. However, the use of the Government Electronic Tender Service (GETS), which allows for tender notices to be electronically posted, has increased transparency as more and more agencies are using GETS to post tender notices. The GETS website provides wide access to anyone who is registered (registration is free) to any information published by agencies on the website. 

Transparency has also been increased as a result of certain requirements under the Mandatory Rules. The Rules require that all government departments post their procurement annual plan on the GETS website, that government departments must publish the winning tender on the website, and that any supplier who has lost a bid be given the right to a debrief to explain why the bid was not awarded to them.

Following the introduction of international tender/bid for certain categories of government purchases in New Zealand, what has been the response rate (in bidding terms) of suppliers from other APEC member countries? Please provide examples of foreign bidders gaining the upper hand over domestic suppliers.

Response

Unfortunately this information is not available.

Do companies from APEC member countries enjoy particular privileges in bidding on government contracts in New Zealand?  If so, are such privileges applied on a non-discriminatory basis to all APEC members?  Is there any opposition (especially from domestic producers) towards opening the international e-government procurement in New Zealand?

Response

No, companies from APEC member countries do no enjoy particular privileges in bidding in government contracts in New Zealand.  New Zealand has a long established unilateral policy of global non-discrimination in government procurement and domestic producers are used to competing in a globally open market.    This policy is reinforced by specific binding commitments on government procurement in trade agreements with Australia, Singapore, Chile and Brunei.

Has the New Zealand government or an independent auditor agency documented the benefits of e-procurement in efficiency terms as well as in combating corrupt practices? 

Response

No, there has been no documentation of the benefits of e-procurement in efficiency terms or in terms of combating corrupt practice.
CHAPTER 10: DEREGULATION/ REGULATORY REVIEW (Pierre Sauvé)
Comment from Hong Kong China:

"Identification and Review of Proposed Regulations”: We note that industry test panels are established to audit the likely compliance costs and workability of new regulations or regulatory change.  We trust that these panels are useful and would like to know more details such as the composition, terms of reference, mode of operation, yardstick used in the auditing, etc.

Response

While New Zealand does not formally have test panels in place, government departments presently consult industry/business at an early stage on potential policy proposals.  For instance, the NZ Food Safety Authority (NZFSA) has a number of Advisory Councils who are involved early on in the policy process to test policy proposals.  Examples include the Agricultural Compounds and Veterinary Medicines Advisory Council and the Dairy Industry Advisory Council.  It is noted that the use of such focus groups may be better utilised by some departments than others.
In addition to such focus groups, a Small Business Advisory Group (SBAG) was set up in 2003 to give SMEs a greater "voice" in policy development and to advise Ministers of issues facing SMEs.  SBAG provides: on-going advice to the Ministerial Group on Small Business on any issues affecting SMEs; assistance and advice to government departments on consultation with SMEs; and suggestions on ways for enhancing SME and government agency performance.
"Identification and Review of Proposed Regulations": We note from New Zealand's Approach to Deregulation/Regulatory Review in 2006 that where regulatory proposals have compliance cost ('red-tape') implications for business, a Business Compliance Cost Statement has been included in the Regulatory Impact Statement.  In this connection, we note that it is proposed to implement the Australian Business Cost Calculator in New Zealand through a two year pilot programme.  Please advise whether the Australian Business Cost Calculator will be adopted in preparing the Business Compliance Cost Statement under the pilot programme.  We would also like to know the main difference between the Australian Business Cost Calculator and the business compliance cost model adopted by New Zealand.

Response

The Business Cost Calculator is very different from the business compliance cost statement - it is a statement whereas the Calculator is a computer programme and a policy development best practice package. To clarify, the business compliance cost statement is a statement in which government departments, when proposing regulatory changes, need to indicate the changes to business compliance costs that will result from the proposed changes, who will be affected by the changed compliance costs, how large the change is, and any steps that have been taken to minimise the compliance costs, such as information provision.

The New Zealand Business Cost Calculator is being developed in conjunction with Australia as a common Business cost calculator.
Questions from Pierre Sauvé:

Please describe recent examples of what New Zealand considers best practice industry or sector specific regulatory reform whose purpose has been to eliminate distortions on trade and investment or restrictions on competition. 

Response

The recent changes to the telecommunications sector noted in the information that you have already received are an example of regulatory reform aimed at improving competition while maintaining incentives for investment. The Telecommunications Amendment Bill was passed in December 2006. In terms of international best practice, New Zealand’s telecommunications reform closely follows OECD orthodoxy and the model adopted by Ofcom/BT in the United Kingdom.

The IAP enumerates several sectors where government policy is currently (or has recently been) under review. Is the process of policy and regulatory and policy review governed by a specific statute that mandates its timetable or does it proceed on an ad hoc basis across various sectors or ministries?

Response

The process of policy and regulatory policy review proceeds on an ad hoc basis across the various sectors and ministries.

Where can information describing the methodology for conducting regulatory impact statements in New Zealand be found? 

Response

A Guide to preparing Regulatory Impact Statements is available on the Ministry of Economic Development's website. The specific link is: http://www.med.govt.nz/templates/MultipageDocumentTOC____607.aspx
Who develops such instruments and how are they tailored to fit various sectors of the economy? 

Response

The Regulatory Impact Statement (RIS) regime is administered by the Regulatory Impact Analysis Unit (RIAU) in the Ministry of Economic Development. Departments are responsible for preparing RISs for attachment to Cabinet papers that recommend legislative or regulatory changes to Cabinet. The RIAU reviews RISs for proposals that have business compliance cost implications. From April 2007 the RIAU will focus on proposals that are likely to have a significant impact on economic growth. Departments are responsible for ensuring that sector specific regulation is tailored to fit the relevant sector of the economy while ensuring compliance with key regulatory principles reflected in the Code of Good Regulatory Practice (efficiency, effectiveness, transparency, clarity, and equity).

What is the internet address of the Ministry of Economic Development’s Policy Development Toolkit? 

Response

At this stage the Toolkit is only available to the New Zealand public sector on the Public Sector Intranet (http://psi.govt.nz). 

CHAPTER 11: IMPLEMENTATION OF WTO OBLIGATIONS (incl. rules of origin) (Bambang Brodjonegoro)
Questions from Bambang Brodjonegoro :

How does the full implementation of WTO disciplines affect New Zealand’s international trade performance? How does it affect the country’s economic growth performance?

Response

Full implementation of WTO disciplines reinforces New Zealand's domestic policy choices, which are directed to minimising distortions in the economy, thereby maximising the efficient allocation of available resources and potential for economic growth.  

 

In many areas New Zealand has elected to go beyond WTO obligations, for reasons of domestic policy.  Since the early 1980's New Zealand has dismantled non-tariff barriers that previously protected inefficient domestic industries, progressively reduced applied tariffs below bound levels, with further unilateral reductions continuing through to 2009, fully implements the WTO Agreement on protection of intellectual property (TRIPs), maintains a services sector that is one of the most open in the world while respecting the government's ability to provide, regulate or fund public services such as public education, public health and social welfare services, and fully implements the other relevant WTO Agreements.  

 

Adherence to WTO disciplines has complemented and reinforced these domestic policy choices.  WTO disciplines therefore play a part in New Zealand's economic growth performance.  Based on an 11 year moving average (to smooth the data of business cycle effects), annual growth in real GDP per capita has risen steadily from below 0.5% for the period 1982-92 to a high of 2.5% for the period 1993-2003 (source: NZIER citing OECD, 2006).  This contrasts with the average OECD growth rate, measured on the same basis, of around 2.0% over the period 1982-2003.  The resilience of the New Zealand economy to external shocks, in contrast to its vulnerability in the 1970's, was illustrated by New Zealand's capacity to cope with the Asian financial crisis in 1997, which coincided with a severe drought and downturn in the business cycle, without significant disruption.  

Does New Zealand consider that it maintains free trade conditions in the agricultural sector? 

Response

New Zealand's agricultural policies are based on a market-oriented approach.  Following a period of extensive reform over some thirty years, including the dismantling of a large number of agricultural producer boards and significantly reducing or removing government support and protection for the agriculture sector, New Zealand now has some of the lowest agricultural tariff barriers in the world and does not provide any trade-distorting support to its agricultural producers.  Apart from minor exceptions, exports are not regulated. 
Please describe briefly New Zealand’s experience with anti-dumping procedures. Does New Zealand maintain an anti-dumping regime, has it used it of late, and have New Zealand producers encountered anti-dumping duties in export markets? What is the country’s negotiating position on this issue in the Doha Development Agenda and in the various FTAs/CEPs in which it is involved?

Response

New Zealand's trade remedies regime is governed by the Dumping and Countervailing Duties Act 1988 and the Temporary Safeguard Authorities Act 1987.  Since 1995, New Zealand has conducted 44 investigations (counted on a one country equals one case basis), of which 17 cases had measures imposed.  New Zealand currently maintains duties on 7 products.  Attached are the last two semi-annual reports lodged with the WTO Committee of Anti-dumping Practices showing anti-dumping activity in the 2006 calendar year.
 

New Zealand exporters have been subject to antidumping measures.
 

In the DDA Rules Negotiations, New Zealand's core interests is to ensure that any changes to the Antidumping Agreement reflect a balance between avoiding abuse of dumping provisions by tightening disciplines and enhancing transparency, while also allowing countries the ability to respond appropriately to injurious imports. 

 

In FTA negotiations, New Zealand generally seeks to maintain WTO rules as a minimum standard.
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Reporting Signatory: New Zealand

	SEMI-ANNUAL REPORT OF ANTI-DUMPING ACTIONSPRIVATE 

For the period 1 January – 30 June 2006

	
	
	
	
	FINAL MEASURES
	NO FINAL MEASURES
	
	
	
	

	Country
	Product
	Initiation**
	Provisional measures/

Determinations
	Definitive Duty
	Price undertaking
	No dumping
	No injury
	Case withdrawn
	Other
	Trade volume ***
	Dumped imports as %  of domestic consumption
	% of trade volume investigated (of the exporting country)
	Basis of determination

	1
	2
	3
	4
	5
	6
	7
	8
	9
	10
	11
	12
	13
	14

	
	
	Date
	Date, 

dumping margin1
	Date, dumping margin1
	Date, dumping margin1
	Date
	Date
	Date
	Date
	
	
	
	

	Republic of Ireland
	Oral Liquid Paracetomol
	01.10.04
	28.10.04

0% - 37%
	30.03.05

Minister considering whether Final Measures will apply
	
	
	
	
	
	Litres

61,628
	75%
	100%
	HM, CV

	Thailand
	Plasterboard (All board subject to measures)
	26.09.05 (R)
	
	26.03.06

Likelihood of recurrence of dumping and injury found - level of AD measures being reassessed
	
	
	
	
	
	CF
	CF
	100%
	HM

	China
	Peaches in Preserving liquid
	21.02.06
	
	
	
	
	
	
	
	
	
	
	


*
The expiry of the duty was unlikely to lead to a recurrence of injury
**  
The symbol (R) is used if an investigation is opened in the context of a review of an existing measure, or after an allegation of a breach of an undertaking.

***  Trade volume based on statistical data for the latest calendar year prior to initiation.  Trade volume is provided for the total trade volume of the subject goods from the country/customs territory under investigation.

CF = Information not provided for reasons of confidentiality.

n/a = Not available.

1  Average percentage or amount per unit if appropriate.  NV - based on the difference between the normal value and the export price; NIFOB - based on the difference between a non-injurious price and the export price.

Basis for determination codes:
HM - Home market price

TM - Third country market price (specify country)

CV -  Constructed value

SP -  Prices charged by same producer

OP -  Prices charged by other producer 

OPT - Prices charged by other producer in third country

OCT - Costs of other producer in third country

O      - Other (specify)

LDC - Treatment having regard to Article 15 of the Agreement

FA -  Facts available

	PRIVATE 
Annex 1a



	DEFINITIVE DUTIES IN FORCE

(As of 30 June 2006)



	Country/Customs Territory
	Product
	Date of Imposition (Review)

	China
	Hog bristle paint brushes
	31.05.88  (02.04.92) (19.09.97) (14.07.03)

	China
	Oil Filters
	14.01.05

	Indonesia
	Oil Filters
	14.01.05

	Greece
	Canned peaches
	09.03.98 (04.07.03)

	Korea
	Oil Filters
	14.01.05

	Malaysia
	Galvanised Wire
	27.04.04

	South Africa
	Canned Peaches
	02.08.96 (25.01.02)

	South Africa
	Galvanised Wire
	21.12.02

	Thailand
	Oil Filters
	14.01.05

	Thailand
	Plasterboard (8.75 - 10.25mm)
	21.12.89 (26.02.96) (27.03.00) (12.12.02)(26.09.05)

	Thailand
	Plasterboard (6mm - less than 12mm)
	19.11.00 (26.09.05)

	Thailand
	Reinforcing Steel Bar
	05.03.04

	PRIVATE 
Annex 1b



	UNDERTAKINGS IN FORCE

(As of 30 June 2006)



	Country/Customs Territory
	Product
	Date of Imposition (Review)

	Nil
	
	


	PRIVATE 
Annex 2



	REVOCATION OF ANTI-DUMPING MEASURES

(1 January– 30 June 2006)



	Country/Customs Territory
	Product
	Date of revocation

	Korea
	Refrigerators & refrigerator freezers
	10.06.06

	Korea
	Household fully automatic washing machines
	10.06.06
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	SEMI-ANNUAL REPORT OF ANTI-DUMPING ACTIONSPRIVATE 

For the period 1 July – 31 December 2006

	
	
	
	
	FINAL MEASURES
	NO FINAL MEASURES
	
	
	
	

	Country
	Product
	Initiation**
	Provisional measures/

Determinations
	Definitive Duty
	Price undertaking
	No dumping
	No injury
	Case withdrawn
	Other
	Trade volume ***
	Dumped imports as %  of domestic consumption
	% of trade volume investigated (of the exporting country)
	Basis of determination

	1
	2
	3
	4
	5
	6
	7
	8
	9
	10
	11
	12
	13
	14

	
	
	Date
	Date, 

dumping margin1
	Date, dumping margin1
	Date, dumping margin1
	Date
	Date
	Date
	Date
	
	
	
	

	Republic of Ireland
	Oral Liquid Paracetomol
	01.10.04
	28.10.04

0% - 37%
	Investigation completed 30.03.05

Minister  imposed duties by way of NV on 17.07.06

0% – 15%
	
	
	
	
	
	Litres

61,628
	75%
	100%
	HM, CV

	Thailand
	Plasterboard (All board subject to measures)
	26.09.05 (R)
	
	Review found likelihood of recurrence of dumping and injury on 26.03.06 

Measures reassessed and imposed by way of NV on 11.09.06
	
	
	
	
	
	CF
	CF
	100%
	HM

	China
	Peaches in Preserving liquid
	21.02.06
	17.07.2006

0% – 385%
	21.08.06

NV

0% – 391%
	
	
	
	
	
	CF
	CF
	95%
	HM, OP


*
The expiry of the duty was unlikely to lead to a recurrence of injury
**  
The symbol (R) is used if an investigation is opened in the context of a review of an existing measure, or after an allegation of a breach of an undertaking.

***  Trade volume based on statistical data for the latest calendar year prior to initiation.  Trade volume is provided for the total trade volume of the subject goods from the country/customs territory under investigation.

CF = Information not provided for reasons of confidentiality.

n/a = Not available.

1  Average percentage or amount per unit if appropriate.  NV - based on the difference between the normal value and the export price; NIFOB - based on the difference between a non-injurious price and the export price.

Basis for determination codes:
HM - Home market price

TM - Third country market price (specify country)

CV -  Constructed value

SP -  Prices charged by same producer

OP -  Prices charged by other producer 

OPT - Prices charged by other producer in third country

OCT - Costs of other producer in third country

O      - Other (specify)

LDC - Treatment having regard to Article 15 of the Agreement

FA -  Facts available

	PRIVATE 
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	DEFINITIVE DUTIES IN FORCE

(As of 31 December 2006)



	Country/Customs Territory
	Product
	Date of Imposition (Review)

	China
	Hog bristle paint brushes
	31.05.88  (02.04.92) (19.09.97) (14.07.03)

	China
	Peaches in Preserving Liquid
	21.08.06

	Greece
	Canned peaches
	09.03.98 (04.07.03)

	Ireland
	Oral Liquid Paracetomol
	17.07.06

	Malaysia
	Galvanised Wire
	27.04.04

	South Africa
	Canned Peaches
	02.08.96 (25.01.02)

	South Africa
	Galvanised Wire
	21.12.02

	Thailand
	Plasterboard (8.75 - 10.25mm)
	21.12.89 (26.02.96) (27.03.00) (12.12.02) (26.09.05) (11.09.06)

	Thailand
	Plasterboard (6mm - less than 12mm)
	19.11.00 (26.09.05) (11.09.06)

	Thailand
	Reinforcing Steel Bar
	05.03.04

	PRIVATE 
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	UNDERTAKINGS IN FORCE

(As of 31 December 2006)



	Country/Customs Territory
	Product
	Date of Imposition (Review)

	Nil
	
	


	PRIVATE 
Annex 2



	REVOCATION OF ANTI-DUMPING MEASURES

(1 July– 31 December 2006)



	Country/Customs Territory
	Product
	Date of revocation

	China
	Oil Filters
	22.12.06

	Indonesia
	Oil Filters
	22.12.06

	Korea
	Oil Filters
	22.12.06

	Thailand
	Oil Filters
	22.12.06


CHAPTER 12: DISPUTE MEDIATION (Pierre Sauvé)

Questions from Pierre Sauvé:

Do all investment treaties or investment chapters embedded in trade agreements to which New Zealand is party foresee recourse to both state-to-state and investor-state dispute settlement procedures?

Response

New Zealand has concluded preferential trade agreements which contain investment provisions with both Singapore and Thailand. New Zealand also has Investment Protection and Promotion Agreements with China and Hong Kong, China.

These agreements contain dispute resolution mechanisms specifically relating to investment issues, including recourse to both state-to-state and investor-state dispute settlement procedures. 

The Trans-Pacific Strategic Economic Partnership or ‘P4’ (comprising New Zealand, Singapore, Brunei Darussalam and Chile) currently includes investment provisions with respect to investment in services only, and provides for state-state disputes under the general dispute settlement mechanism. There is a commitment to commence negotiations on an investment chapter within two years after entry into force of the Agreement (28 May 2006). 
CHAPTER 13: MOBILITY OF BUSINESS PEOPLE (Pierre Sauvé)

Questions from Pierre Sauvé:

Has there been a noticeable increase in the number of people from APEC member countries APEC working and living in New Zealand since APEC’s launch? Has APEC helped promote a noticeable increase in business-related labour mobility?  

Response

New Zealand has not conducted specific research related to APEC economies’ uptake of temporary or permanent residence in New Zealand to date.  There is therefore no direct evidence of links with APEC’s promotional activities and business related labour mobility, although it may be noted that in the 2005/06 year alone 139,000 permits were granted for people to work temporarily in New Zealand, up from 34,500 in 1997/98.  It seems likely that New Zealand would have reaped the benefits of increased business contacts, but the intangible nature of these means they are difficult to measure.
Has there been steady demand for APEC Business Travel cards in recent years? Do users in New Zealand report on its benefits?

Response

Yes, there has been a steady increase over the years in subscription to the card.  The ABTC Scheme became operational in New Zealand in August 1999.  A modest number of cards (88 in total) had been issued by June 2002.  By May 2004 the active cards numbered 155 and Immigration New Zealand decided to launch a promotional campaign in November 2004, aimed at increasing the number of New Zealand card holders by 50 per cent by June 2005.  The campaign results exceeded expectations, with a total of 394 applications being received throughout the campaign period (1 November 2004 to 30 June 2005).  The promotion has continued to yield enhanced awareness about the value of the card within the New Zealand business community.  The active card holders numbered 1,482 as at 7 February 2007, with an additional 70 applications waiting to be loaded on to the system.  There are 153 applications awaiting pre-clearances (including the 70 not yet loaded on to the system). 
In connection with the ABTC promotion in late 2004, Immigration New Zealand contacted existing card holders to encourage them to market the card to new potential card holders, provided they were satisfied with the product.  A check after three months showed that 43 per cent of new applications came through referral from existing card holders, which indicated an agreeable level of satisfaction.  Other than that there has been no systematic reporting on the benefits of the card, however, we do regularly receive positive feedback on the value of the card from satisfied card holders.  Immigration New Zealand is also contacted when there is a delay in pre-clearances, or when card holders have not been recognised at the border of another ABTC participating economy.

Is access to New Zealand for purposes of supplying services on a temporary basis governed exclusively by the country’s commitments under Mode 4 of GATS and similar provisions in FTAs or does New Zealand also manage dedicated bilateral guest worker programmes outside the framework of its trade agreements? If so, with what countries and do such programmes allow for the temporary admission of semi-skilled workers (e.g. in construction or agriculture on a seasonal basis)?

Response

Access to New Zealand for the purpose of supplying services on a temporary basis is primarily governed by our commitments under Mode 4 of GATS or similar provisions in FTAs.  

In addition, New Zealand has active temporary work programs to enable people to come to New Zealand and work while they are here:  

· We have in place a Working Holiday Scheme, enabling young citizens (between 18 and 30 years of age) from certain countries to remain in New Zealand and undertake employment during their stay.  New Zealand has bilateral Working Holiday Schemes with 25 countries, including 10 APEC economies (Canada, Chile, Hong Kong SAR, Japan, Republic of Korea, Malaysia, Singapore, Chinese Taipei, Thailand, and United States). 

· The Seasonal Work Permit Pilot policy was introduced in 2005, and was the first work policy explicitly to target low skill areas.  It aims to provide the horticulture and viticulture industries with access to workers from overseas, to supplement the New Zealand labour force at times of high seasonal demand.  It was primarily available to visa-free nationalities (to manage immigration risks).  Most APEC economies are visa-free for entry to New Zealand.  This scheme will finish on 30 September 2007.

· The Recognised Seasonal Employer policy, due to be phased-in from April 2007, is a new scheme that aims to help employers in seasonal industries find workers when there are no New Zealanders available.  It replaces the Seasonal Work Permit Pilot policy and seeks to provide durable solutions to labour shortages in the horticulture and viticulture industries while providing practical development assistance to New Zealand’s Pacific neighbours.  If no New Zealanders are available, employers will be expected to try to recruit from Pacific Forum countries in the first instance, and if they cannot do so, may be able to recruit from other parts of the world.  Initially, arrangements are being developed with five Pacific Forum countries to facilitate their participation in the scheme.
Is consideration being given to eliminating labour market needs tests as a pre-condition for admitting various categories of specialist personnel on a temporary basis in New Zealand? What specific worker categories are affected by such a requirement?

Response

The labour market test requires New Zealand employers to show that they have made genuine efforts to recruit locally, but have been unable to find people within New Zealand to fill their vacancies.  However, New Zealand recognises that it needs to facilitate employers’ access to global talent.  To this end the Department of Labour regularly surveys the labour market and industries to identify occupations in national or regional shortage.  This information is developed into two skill shortages lists, and genuine job offers in those occupations are not subject to further labour market testing for suitably skilled and qualified applicants.  The lists are the Immediate Skills Shortage List (formerly the Occupational Shortages List) and the Long Term Skills Shortage List (formerly the Priority Occupations List), which leads to permanent residence after two years.  The lists can be found on the website www.immigration.govt.nz.

The New Zealand government does not intend to remove the overall requirement that local employers be required to consider local workers (including people who could be trained) before being able to recruit offshore.

Are labour market tests applied to other categories of workers eligible for temporary admission? 

Response

As noted above, in principle yes.  There are a range of mechanisms for granting “open” (non-vacancy specific, and therefore non-labour market tested) work permits to people who are in New Zealand for non-labour market reasons, including working holiday makers, partners of New Zealanders, foreign fee paying students, and refugee claimants.

The IAP notes that: “New Zealand has established a definition for “Specialists” in line with the agreed APEC framework”. Please provide the agreed definition of the term “specialists”. 

Response

New Zealand defines “specialists” as senior or specialist business persons on short term secondments who have a job offer either in a substantial New Zealand company or a New Zealand subsidiary of an overseas company, and people seconded to New Zealand to be the chief executive or senior staff member of a multinational company are able to apply under the specific purpose or event policy.  This policy covers such cases as the sending by an overseas company of a manager or specialist to its New Zealand subsidiary or the hiring by a New Zealand company of a foreign manager or specialist on contract.
In the context of this policy ‘executive’ or ‘senior manager’ means a person who is a senior employee of an organisation and who has been employed by that organisation for at least 12 months prior to their proposed transfer to New Zealand.   Additionally, they are responsible for the entire organisation’s operations in New Zealand, or a substantial part of it, receiving general supervision or direction principally from higher level executives, the board of directors or stockholders of the business.

In the context of this policy ‘specialist personnel’ means a person who is being transferred to undertake a specific or specialist task at a senior level within the company.   Additionally they must possess knowledge of the organisation’s service, research equipment, techniques or management.
Overall, New Zealand is generally exceeding the APEC best practice standard of 30 days to process Intra-company Transfer applications.  The median processing time is 10 days.
Have any advances been made (or are being contemplated) in the field of temporary mobility of service providers (both in market access and rule-making terms) in the context of New Zealand’s recent FTAs (or ongoing negotiations)? If so, please describe briefly the substantive scope of such rule-making advances. 

Response

In the Transpacific SEP agreement all parties have confirmed their existing GATS commitments in respect of Mode 4.  These commitments are supplemented by a Temporary Entry Chapter which is designed to facilitate entry of services suppliers.

As a general approach, New Zealand favours the inclusion in FTAs of a chapter on Temporary Movement/Movement of Natural Persons designed to facilitate the temporary entry of services suppliers for the purposes of delivering a service.
CHAPTER 14: INFORMATION GATHERING AND ANALYSIS (Bambang Brodjonegoro)
Questions from Bambang Brodjonegoro :

Please describe the extent to which APEC commitments have helped New Zealand to speed up data and information update on its trade, investment and regulatory regimes?  What is the business community’s perception of the speed, accuracy and relevance of updated information and data?
Response

New Zealand has historically maintained robust systems to ensure relevant information on issues such as trade, investment and regulatory regimes is available to the public, and in particular the business community.  New Zealand Government departments regularly consult business on their information needs and departments appreciate the business community's need for timely and accurate information.  The internet has obviously made the provision of information far easier than in the past and rather than selective targeting allows businesses to access themselves a range of information sources. The main benefit of APEC commitments in terms of information provision, from New Zealand's perspective, is the way these commitments are facilitating, over time, increasing access to information on key trading partners’ trade, investment and regulatory regimes.  The increasing transparency of regulatory issues, through the provision of information and data, should be helping to reduce the costs of doing business for NZ exporters. 
Has the broad availability of information and the vast amount of APEC-related analytical work significantly enhanced public perceptions in New Zealand on the tangible benefits of APEC and of APEC membership? What views do New Zealand citizens generally have towards APEC and what role do they see APEC playing in the country’s future?

Response

We are not able to offer any empirically robust response to this question but, in broad, the level of awareness in the community about APEC's work would have to be assessed to be low. New Zealand played host to APEC in 1999 and some memories from this year remain. As a general comment, however, many New Zealanders are keen to see NZ well connected in the region to facilitate trade, tourism, people-to-people and investment links and could be expected to be supportive of New Zealand's engagement in APEC as a vehicle towards that end. The annual Leaders' meeting, with its higher media profile, is something many citizens would aware of but without much appreciation of that part of the APEC 'iceberg' which rests below the water.
How closely do the APEC study centre and other APEC related activities in various universities work with New Zealand policy makers and the business community? 

Response

The APEC Study Centre has close links with policy makers working on APEC issues meeting regularly to exchange views. Much of this exchange has a heavy 'regional integration' focus:  what is happening in the region - what forces are in play which will determine future directions in the region - what models for integration might be adopted within an APEC framework. They are few other universities active, directly, on APEC issues but many engage more broadly on trade and security issues relating to the region. Business engagement is mainly via ABAC/ABAC-outreach. The 'Virtual Trade Mission' runs an annual conference on APEC for university and school students that attracts a range of high level speakers. The Prime Minister gives one high level speech a year on APEC (typically following her attendance at the annual AELM). Background briefings to the media on APEC are given on an ad hoc basis (typically in advance of key meetings).
IAP REPORTING ON FTAS AND RTAS (Pierre Sauvé)

Comment from Australia:

The information against the heading: “Provisions relating to treatment of services, investment and government procurement” (Investment - paragraph 2) could be updated to note that two rounds of negotiations have been held in 2006 between NZ and Australia on an Investment Protocol to ANZCERTA.  The aim is to complete negotiations on the Protocol in the first half of 2007. This information could also be reflected in the description against the heading: “Expected changes in 2007”.

Comment from Chinese Taipei

The IAP reporting states that New Zealand is currently negotiating FTAs with China, Malaysia, and ASEAN-Australia. Are there any other countries with which New Zealand is currently negotiating an FTA? Are there other countries with which New Zealand is contemplating FTA negotiations? Which issues have proven to be most difficult in FTA negotiations?
Response

Negotiations with Hong Kong China were launched on April 2001.  After five rounds of negotiations, agreement had been reached on most areas.  However, outstanding issues remain to be resolved relating to services and rules of origin.  Further progress may be difficult unless the rules of origin issue can be resolved.  There is no specific timeframe for the conclusion of negotiations.

In September 2006 Foreign Ministers from the six Gulf Cooperation Council (GCC) member states agreed to commence negotiations for a free trade agreement with New Zealand.   Officials are currently consulting on the proposed coverage of the agreement, negotiating mechanisms and time lines, following which consultations with New Zealand companies and the public will be carried out.  Cabinet approval of New Zealand's negotiating mandate will then be sought, after which the process of formal negotiations can begin.

NZ continues to be open to the possibility of FTAs with other key trading partners.

Questions from Pierre Sauvé:

Does the New Zealand government systematically undertake an empirical study of the likely effects of prospective FTAs/CEPs before launching negotiations? Is it mandated by law to do so? Who prepares such studies and are they debated in public prior to commencing negotiations? 

Studies of the likely effects of prospective FTAs/CEP are not mandated by law in New Zealand.  However, in most cases these are seen as a valuable part of the evaluation process when Governments decide whether or not to proceed with negotiations and often serve as the base document for prior public consultation and submissions.
 

The kind of study that is conducted prior to  the launch of  FTA negotiations with prospective partners varies according to the circumstances.  Initial judgements are made about the objectives of the negotiations and the scale and likely broad impacts of any agreement in deciding what kind of study should be pursued.  NZ has pursued both joint and separate studies with partner countries.  Most have incorporated empirical elements to some degree but not all have involved quantitative modelling of impacts. In some cases, more subjective evaluations of the benefits and costs of the agreement have been sufficient to allow negotiations to proceed.
Does the investment chapter of New Zealand’s CEP with Singapore foresee a process to progressively reduce the range of reserved sectors? How is future liberalization to be achieved in services trade?

Response

The process for reducing limitations on investment provisions and for further liberalisation in services trade is embodied in the regular review mechanisms agreed under the CEP.  Under Article 68 of the New Zealand-Singapore CEP the Ministers in charge of trade negotiations of each Party shall meet within a year of the date of entry into force of the Agreement (and biennially or as appropriate) to review the operation of the agreement.  

A special ministerial review was scheduled for 2005 but did not take place pending decisions on the coordination and/or sequencing of the NZSCEP and the Trans Pacific Strategic Economic Partnership (P4) reviews. 
Investment
As part of this review process, Article 32 (2) in the Investment chapter provides that the Parties will review at least every two years the status of the limitations set out in Annex 3 of the agreement, with a view to reducing the limitations or removing them.  

In addition, Article 32(3) provides that a Party may, at any time, either upon the request of the other Party or unilaterally, remove in whole or in part limitations set out in Annex 3. Such removal of limitations must be notified in writing to the other Party.

Services 

Article 14 of the Services chapter provides a general undertaking by the Parties to expand trade in services under conditions of transparency and progressive liberalisation through successive reviews. 

As part of the general reviews of the Agreement provided for in Article 68, Article 20 (4) of the Services chapter establishes that the parties will undertake to review their schedules of commitments at least every two years, but earlier if so agreed, and progressively to expand these initial commitments as well as expand market access and/or national treatment between them in accordance with the APEC objective of free and open trade in services by 2010.  The first review shall include telecommunications, postal services, credit reporting services and disaster insurance.  

Article 15 establishes that new services, including new financial services and services which were not technically or technologically feasible when the Agreement came into force, shall be considered for possible incorporation in the Agreement at the reviews held in accordance with Article 68.  Services that become technologically feasible will also be considered for possible incorporation at the request of either Party immediately.  
What prospects are there for embedding a comprehensive investment chapter into ANZCERTA? 

Response

At the New Zealand Finance Minister / Australia Treasurer annual talks in February 2006, Ministers agreed to investigate the possibility of adding an investment component to the CER Agreement.  Discussions between New Zealand and Australian officials on such an agreement are continuing.
Is consideration being given to adding a dispute settlement mechanism to the Australia-New Zealand CER?

Response

A dispute settlement provision is not currently being considered in the CER context.  This issue has been discussed in the past, most notably as part of the 1988 Review of the Australia New Zealand Closer Economic Relations Trade Agreement.  At this time, the New Zealand Government proposed that a formal dispute settlement mechanism be considered.  The proposal was not, however, a negotiating demand, and it was subject to the outcome of the review.  The Government considered that if New Zealand objectives were met in other areas such as dumping, safeguards, industry assistance and technical barriers to trade, then the grounds for disputes under CER would be markedly reduced and a formal dispute settlement mechanism would not be necessary.  

The 1998 Review subsequently produced good results in the aforementioned areas: 

· the governments agreed all tariffs and quantitative restrictions, and anti-dumping provisions, be removed by July 1990; 

· they agreed to the removal of export subsidy programmes and bounties; and

· Ministers signed agreements or arrangements on harmonisation of customs, business law, technical barriers to trade and quarantine, as well as industry assistance, government purchasing and minimum margins of preference.  

In light of these achievements, a formal mechanism was deemed unnecessary.  Furthermore, the New Zealand Government considered that disputes that had arisen under CER in the past had been satisfactorily resolved under the consultation provisions (notably Article 22) of CER, and this had been aided by the strong, cooperative relationship between the two governments.  The New Zealand and Australian Trade Ministers discussed the possibility of a dispute settlement mechanism during their annual meeting in 1988.   They agreed that a formal mechanism was not necessary at that point.  

This issue of adding a dispute settlement provision to CER has arisen in broader contexts since the 1988 Review, but it has not been advanced in a specific way.

Does ANZCERTA open up the government procurement market between the two countries? If so, how extensive is such market opening? Does it extend to both goods and services? With what thresholds?

Response

ANZCERTA article 11 requires the Australian Government to treat NZ content equally with Australian content in tenders.  It also commits the Australian Government to work to remove state/territory domestic preferences as against NZ in government purchasing, leading to acceptance of NZ as an equal member along with the Australian federal, state and territory governments of the [Australian] National Preference Agreement (NPA). The NPA abolished inter-state and, with NZ's accession, trans-Tasman application of domestic preference.  It was subsequently renamed the Australia New Zealand Government Procurement Agreement (ANZGPA).  
The ANZGPA has the explicit objective of a single ANZ government procurement market open on equal terms to all ANZ suppliers.  It covers services as well as goods (ANZCERTA art.11 referred only to goods).  There are no value thresholds in either text. 
Why were the services provisions of the New Zealand-Thailand CEP relegated to the future? Were there particular problems holding back such negotiations?

Concluding a services chapter did not prove feasible as part of the New Zealand-Thailand CEP negotiations.   Consequently, both sides agreed to enter again into negotiations within three years of entry into force (see also below). 

Please describe the main features of the interim temporary entry regime for service suppliers agreed to under the New Zealand-Thailand CEP. What categories of business people does it cover, beyond chefs and massage specialists? Does such a regime cover specific professions? Does it apply labour market tests as a condition for admission in covered categories? 

New Zealand’s measures for the temporary employment of Thai chefs are included in a separate arrangement from the interim temporary entry regime agreed by Thailand covering New Zealand business visitors.

· New Zealand business visitors who hold a non-immigrant visa are permitted to attend business meetings, seminars or conduct business contacts in Thailand without engaging in direct sales of goods and services to the general public, supplying services, or acquiring remuneration in Thailand, for up to 15 days each time, unless they hold an APEC Business Travel Card, in which case the stay may be for up to 90 days. (Thailand also agreed to explore as soon as possible the possibility of extending the 15 day period for non-APEC Business Travel Card holders to 90 days).

· New Zealand business visitors are eligible to apply for multiple entry visas (non-immigrant “B” visa) for one year, provided that they submit supporting documents when applying for an entry visa at the Royal Thai Embassy of Consulate abroad.

· New Zealand business visitors who hold a non–immigrant visa and fulfil the documentary requirements of Thailand as notified to New Zealand from time to time may be granted a temporary stay and work permit for a period of up to 90 days.

· New Zealand investors having at least fully paid up capital of 2 million Baht have access to the One-Stop Service Centre for visas and work permits.

· New Zealand intra corporate transferees who are seeking temporary entry to work as managers, executives, or specialists and satisfy requirements under laws and regulations of Thailand are permitted to enter Thailand and stay for an initial period of one year, which will be extended on a yearly basis for a period of not more than five years, subject to verification of ongoing employment with the original employer and compliance with relevant Thai laws and regulations.

· New Zealand intra corporate transferees are permitted to attend business meetings, seminars or conduct business contacts throughout Thailand, without their having to notify the authorities each time, provided that they inform Thailand’s Department of Employment when applying for the initial work permit of their intention to have such flexibility.

· New Zealand companies in Thailand are permitted to apply for work permits on behalf of a New Zealand employee, prior to such an employee’s entry into Thailand.

· Spouses of New Zealand investors and intra corporate transferees who hold non-immigrant visas will have the right to work as managers, executives and specialists for juridical persons in Thailand, provided that they work under valid employment contracts and apply for work permits in compliance with relevant Thai laws and regulations.

This temporary entry regime does not relate to specific professions.  As far as New Zealand is aware, labour market tests do not apply to the business visitors covered by the regime.

Does the services chapter of the New Zealand-Thailand CEP feature a local presence obligation that prohibits establishment as a precondition for operating in the market?

The services chapter of the New Zealand-Thailand CEP does not contain such an obligation.  Paragraph 2 of Article 8.1 states that the Parties shall enter into negotiations within three years of entry into force with the aim of concluding an agreement to liberalise trade in services.   Pending conclusion of those negotiations, interim measures covering temporary entry were agreed.

How does the New Zealand-Thailand CEP define the term “direct investments”? How do the bilateral partners envisage dealing with investment in services under the agreement?

Response

Article 9.2 (c) of the agreement defines “direct investment” as “a direct investment as defined by the International Monetary Fund under its Balance of Payments Manual, fifth edition (BPM5), as amended.” 
Article 9.3.1 of the agreement excludes from the scope of the Investment Chapter, subject to Article 9.5, measures by a Party affecting trade in services.  The Parties agree at Article 8.2.1 to enter into negotiations on trade in services within three years from the date of entry into force of the agreement, with the aim of concluding an agreement to liberalise trade in services between the two Parties as soon as possible. 
Are the provisions on environmental and labour standards in the New Zealand CEP fully binding and enforceable? What means of enforcement are foreseen?

Response

The Labour and Environment Arrangements that were concluded between New Zealand and Thailand concurrently with the CEP are instruments of less than treaty status, and as such are not legally binding (see Section 4.1of both Arrangements). 

The Labour and Environment Arrangements were negotiated in parallel with the NZ-Thailand CEP to encourage proactive cooperation.  The Arrangements contain political commitments by both Participants to work actively to ensure that their respective environmental and labour laws, regulations, policies and practices are in harmony with internationally accepted levels of environmental protection and internationally recognised labour rights and principles (Section 1.2 of both Arrangements).  The Participants also commit to ensuring that their environmental and labour laws, regulations, policies and practices are not used for trade protectionist purposes. 

New Zealand’s approach to any labour and environment provisions in the context of trade negotiations is that dialogue and consensus are the preferred way of making progress on environmental and labour standards issues.  

A core element of the Arrangements is the range of cooperation activities to be jointly decided by the participants, taking account of the prevailing laws and regulations in their respective countries, and subject to national priorities and available resources (Section 2.2 of both Arrangements). 

The two Arrangements establish a consultative process to resolve any differences that may arise over the interpretation or application of the arrangements, through consultation within the Labour Committee or the Environment Committee.  If a Participant seeks a meeting of the Labour or Environment Committee to assist in resolving any such differences, the appropriate Committee will meet within 90 days (Section 3.7 of both Arrangements).  If differences are unable to be resolved they may be referred to the Ministers responsible for the Arrangement for resolution.  
Will New Zealand’s SEP with Brunei, Darussalam, Chile and Singapore supersede the bilateral CEP with Singapore insofar as the latter country’s commitments towards New Zealand are concerned? 

Response

Article 18.2 (Relation to Other International Agreements) of the Trans-Pacific Strategic Economic Partnership states: “Nothing in this Agreement shall derogate from the existing rights and obligations of a Party under the WTO Agreement or any other multilateral or bilateral agreement to which it is a party.”

In addition to this Article, an interpretative exchange between the Ministers responsible for trade negotiations of Singapore and New Zealand expresses the shared understanding that: 

“Nothing in the Trans-Pacific SEP will derogate from the rights and obligations of New Zealand or Singapore under the NZSCEP.  To the greatest extent possible, the Agreements will be interpreted consistently.  Where either the NZSCEP or the Trans-Pacific SEP provides different treatment for an exporter, service supplier or investor of New Zealand or Singapore, that exporter, service supplier or investor is entitled to claim the more favorable of the treatment accorded to that exporter, service supplier or investor under either Agreement.”  

The Environment Cooperation Agreement among the Parties to the Trans Pacific Economic Partnership Agreement and the Memorandum of Understanding on Labour Cooperation among the Parties to the Trans-Pacific Strategic Economic Partnership Agreement contain binding obligations on the Parties to work towards ensuring that their environmental and labour laws, regulations, policies and practices are in harmony with internationally accepted levels of environmental protection, and in harmony with internationally recognised labour rights and principles. (See Article 2 of both instruments). 

How are the SEP’s provisions on environmental and labour standards meant to be enforced?

Response

Environment

The Environment Cooperation Agreement was negotiated to take a proactive approach to addressing environmental concerns.  The Agreement establishes mechanisms for cooperation and exchanges on environmental issues identified as priorities by the Parties.

The Environment Cooperation Agreement sets up a consultation mechanism (Article 5) to resolve any issues that may arise between any of the Parties over the interpretation or application of Article 2.  If a matter is not resolved at officials’ level it may be referred to the Joint Commission of the main Agreement (the Trans-Pacific Strategic Economic Partnership Commission) by any interested Party for discussion.

Labour

The Memorandum of Understanding on Labour Cooperation sets up mechanisms for cooperation and exchanges on labour matters jointly decided to be of mutual benefit and interest (Article 3). 

The Memorandum also sets up a mechanism to resolve any issues that may arise over interpretation or application of the Memorandum (Article 5).  Should any such issue arise, a Party may request the consultation with the other Party(ies), through the national contact point.  The matter may be referred to a joint meeting of the interested Parties, which may include Ministers, for mutual discussions and consultations.  

Does New Zealand’s CEP with Singapore or its SEP with Brunei Darussalam, Chile and Singapore provide the blueprint for the agreements envisaged with ASEAN, China, Hong Kong, China and Malaysia or are there important departures/changes in coverage or approaches to various issues worthy of note?

Response

New Zealand has taken a broadly similar approach to FTA negotiations to date, although the specific circumstances of each negotiation generally entails a modulation of objectives and negotiating mandates.
What explains the particularly slow pace of negotiations of a CEP between New Zealand-Hong Kong, China? What is the precise nature of the blockage over the issue of rules of origin?

Response

New Zealand commenced a 'closer Economic Partnership' (CEP) negotiation with Hong Kong in 2001 which was suspended after five rounds of negotiation in late 2002. Both NZ and Hong Kong remain committed to strengthening the relationship when circumstances and policy developments permit. As negotiations have not concluded and remain suspended we are unable to provide further comment on this question. 

Highlights on Trade Facilitation Work cum Progress of implementation of Trade Facilitation Action Plan (Bambang Brodjonegoro)

Questions from Bambang Brodjonegoro:

In improving the country’s customs procedures, does New Zealand use any particular benchmarks?  If so, which countries are used for such purposes? Does New Zealand collaborate with particular countries in enhancing the capacity of its customs administration and in training its staff?

Response

New Zealand Customs, believes in a continuous improvement process with our procedures (and systems), and normally takes WCO and other international instruments and best practice into consideration before implementing changes rather than using other customs administrations to set benchmarks 

New Zealand Customs collaborates with other countries in enhancing customs capacity by way of providing technical assistance and training to other customs administrations, particularly in the Asia / Pacific region.     
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Wednesday 14 February ((venue: MFAT, room 12.12)    
	Time
	Session
	Attendees

	0900-0930
	MFAT Introduction
	Hampton

Holborow

Simpson

	0930-1000
	New Zealand and Economic Transformation (David Lumley)
	Lumley

Hurley

	1000-1115
	WTO Policy
	Sinclair

Wilson

Williams

Vitalis

Trainor

Hampton

	1130-1145
	Meeting with Minister of Trade
	MOT

Holborow

Hampton

	1200-1245
	Meeting with CTU (Peter Conway)

(CTU Level 7, West Block, Education House, 

178 Willis St)
	Conway

Hampton
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	Lunch hosted by APEC Senior Official
	Holborow

Vitalis
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	1415-1515
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	Karapeeva

Blaikie

N McLeod
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Simpson
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	Kerr

Simpson
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	Domestic regulation/Government Procurement/IPR/ Competition Policy
	Hawke

Shivanandan

Barber

Mistry

Parkinson

Barrett

Connor

Turley

Sim

Chant 

McDonald

Hampton

	1030-1130
	Tariff Policies/NTM
	MED (TBC)

Trainor

Carson

N McLeod

Hickey

Ridings 

Bayliss
Hampton

	1130-1230
	Trade Facilitation
	Tomlinson

Hyndman

Nyman

Hickey

Evans 

Bayliss

Hampton

	1230-1315
	Lunch 

(own arrangements)
	

	1315-1445
	FTAs
	Walker

Harvey 

Hassall

Ridings

Hickey

Evans

Tomlinson

Hyndman

Nyman

R McLeod

Karapeeva

Powell

Hampton

	1445-1615
	Services
	Wilson 

Andrews

Karapeeva

Ridings 
Simpson

	1630-1730
	NZIER
(8 Halswell St, Thorndon)
	Layton
Simpson


Friday 16 February (venue: MFAT, room 20.01)

	Time
	Session
	Attendees

	0800-0850
	Business New Zealand 

(Level 6, Lumley House, 3-11 Hunter St)
	O’Reilly

Simpson

Hampton

	0930-1030
	Investment/ Economic Forecast
	Cantwell

Fookes

Downing

Beukman

Hallum

Hampton

	1045-1100
	MFAT Wrap-Up
	Holborow

Hampton

	1200
	Fly to Auckland
	Hampton

Simpson

	1430-1515
	Auckland Chamber of Commerce
	Barnett 
Hampton

Simpson

	1545-1630
	ASB Chief Economist

(9th floor, ASB Bank Centre, 135 Albert St, cnr Wellesley, ext 98604)
	Hampton

Simpson


Experts met – contact list

IAP Experts Visit – record of participants

Non-Officials

Council of Trade Unions

Conway (peter.conway@ctu.org.nz)

New Zealand Business Roundtable

Kerr (rkerr@nzbr.org.nz)

New Zealand ABAC

Lewin (philip@pwb.co.nz)

Lynch (brian.lynch@vuw.ac.nz)

Commentator

Oram (oram@clear.net.nz)

New Zealand Institute of Economic Research 

Layton (brent.layton@nzier.org.nz)

Business New Zealand

O’Reilly (poreilly@business.org.nz)

Green (ngreen@business.org.nz)

Auckland Chamber of Commerce

Barnett (m.barnett@chamber.co.nz)

Auckland Savings Bank

Tuffley (nick.tuffley@asb.co.nz)

Officials

Minister of Trade’s Office

Hon Phil Goff

Macpherson (taha.macpherson@parliament.govt.nz)

Ministry of Economic Development

Karapeeva (sirma.karapeeva@med.govt.nz)

Hawke (richard.hawke@med.govt.nz)

Shivanandran (manjula.shivanandran@med.govt.nz)

Sim (mike.sim@med.govt.nz)
Barber (tim.barber@med.govt.nz)

Mistry (bela.mistry@med.govt.nz)

Turley (bronwyn.turley@med.govt.nz)

Parkinson (ana.parkinson@med.govt.nz)

Connor (geoff.connor@med.govt.nz)

Barrett (lisa.barrett@med.govt.nz)

Corrigan (anne.corrigan@med.govt.nz)

Manks (vince.manks@med.govt.nz)

Mcleod (rory.mcleod@med.govt.nz)

Lumley (david.lumley@med.govt.nz)

Dalton (james.dalton@med.govt.nz)

Commerce Commission

Chant (karen.chant@comcom.govt.nz)

McDonald (glenn.mcdonald@comcom.govt.nz)

New Zealand Customs Service

Hickey (kit.hickey@customs.govt.nz)

New Zealand Food Standards Authority

Mcleod (neil.mcleod@nzfsa.govt.nz)

Standards New Zealand 

Steele (rob.steele@standards.co.nz)

Treasury

Cantwell (steve.cantwell@treasury.govt.nz)

Downing (richard.downing@treasury.govt.nz)

Ministry of Agriculture and Forestry 

Carson (chris.carson@maf.govt.nz)

Powell (saphron.powell@maf.govt.nz)

New Zealand Immigration Service/Department of Labour

Tomlinson (lorraine.tomlinson@nzis.govt.nz)

Hyndman (christine.hyndman@nzis.govt.nz)

Nyman (mikaela.nyman@nzis.govt.nz)

Flint (yan.flint@nzis.govt.nz)

Ministry of Foreign Affairs and Trade


Trade Negotiations Division

Trainor (mark.trainor@mfat.govt.nz)

Wilson (brian.wilson@mfat.govt.nz)

Andrews (greg.andrews@mfat.govt.nz)

Beukman (danie.beukman@mfat.govt.nz)

Sinclair (mark.sinclair@mfat.govt.nz)

Vitalis (vangelis.vitalis@mfat.govt.nz)

Williams (Stephanie.williams@mfat.govt.nz)

White (andrew.white@mfat.govt.nz)

Economics Division

Hurley (nick.hurley@mfat.govt.nz)

Simpson (anthony.simpson@mfat.govt.nz)

Hampton (george.hampton@mfat.govt.nz)

Holborow (Rupert.holborow@mfat.govt.nz)

Legal Division

Ridings (penny.ridings@mfat.govt.nz)

Hallum (Victoria.hallum@mfat.govt.nz)

Bayliss (caroline.bayliss@mfat.govt.nz)

Free Trade Agreement China

Walker (david.walker@mfat.govt.nz)

Free Trade Agreement ASEAN and Malaysia

Harvey (martin.harvey@mfat.govt.nz)







� One example is the commitment to commence negotiations on investment and financial services in the Trans-Pacific Partnership within two years of the Agreement’s conclusion.�


�Since its inception, APEC has been driven by three core principles: (i) promotion of sustainable economic growth; (ii) developing and strengthening the multilateral trading system; and (iii) Increasing the interdependence and economic prosperity of its members. These principles underpinned the Bogor Goals, agreed by APEC leaders in 1994. The Goals sought to achieve “free and open trade and investment” in the region by 2010 for industrialised economies and 2020 for developing members. In 2005 APEC conducted a review of progress towards the Bogor Goals, and issued the “Busan Roadmap” to chart further progress. APEC members pursue the Goals through a range of channels, including unilateral measures, APEC collective action plans, global trade talks (in the World Trade Organisation) and free trade agreements. Progress towards the Goals by member economies is monitored through a peer review process. New Zealand has already made significant progress towards the Goals. This study report highlights the key findings of the latest peer review of New Zealand’s compliance with the Bogor objectives and its 2006 Individual Action Plan (IAP). 


� See http://www.mfat.govt.nz/Trade-and-Economic-Relations/APEC/index.php


� Mid-year figures for 2006; estimates for 2007.


� The above figures are drawn from Booker (2007).





�The OECD reports that New Zealand’s  effective exchange rate is more prone to swings than those of a selection of other countries, including Australia, Canada, Japan and the United States. 


� OECD (2005).


�The New Zealand-Thailand CEP features Labour and Environment Arrangements that are instruments of less than treaty status, and as such are not legally binding (see Section 4.1of both Arrangements). The Labour and Environment Arrangements were negotiated in parallel with the CEP to encourage proactive cooperation.  The Arrangements contain political commitments by both Participants to work actively to ensure that their respective environmental and labour laws, regulations, policies and practices are in harmony with internationally accepted levels of environmental protection and internationally recognised labour rights and principles (Section 1.2 of both Arrangements). The Participants also commit to ensuring that their environmental and labour laws, regulations, policies and practices are not used for trade protectionist purposes. New Zealand’s approach to any labour and environment provisions in the context of trade negotiations is that dialogue and consensus are the preferred way of making progress on environmental and labour standards issues. A core element of the Arrangements is the range of cooperation activities to be jointly decided by the participants, taking account of the prevailing laws and regulations in their respective countries, and subject to national priorities and available resources (Section 2.2 of both Arrangements). The two Arrangements establish a consultative process to resolve any differences that may arise over the interpretation or application of the arrangements, through consultation within the Labour Committee or the Environment Committee. If a Participant seeks a meeting of the Labour or Environment Committee to assist in resolving any such differences, the appropriate Committee will meet within 90 days (Section 3.7 of both Arrangements). If differences are unable to be resolved they may be referred to the Ministers responsible for the Arrangement for resolution.  Meanwhile, the Environment Cooperation Agreement among the Parties to the Trans Pacific Economic Partnership Agreement and the Memorandum of Understanding on Labour Cooperation among the Parties to the Trans-Pacific Strategic Economic Partnership Agreement contain binding obligations on the Parties to work towards ensuring that their environmental and labour laws, regulations, policies and practices are in harmony with internationally accepted levels of environmental protection, and in harmony with internationally recognised labour rights and principles. (See Article 2 of both instruments). The Environment Cooperation Agreement was negotiated to take a proactive approach to addressing environmental concerns.  The Agreement establishes mechanisms for cooperation and exchanges on environmental issues identified as priorities by the Parties. The Environment Cooperation Agreement sets up a consultation mechanism (Article 5) to resolve any issues that may arise between any of the Parties over the interpretation or application of Article 2.  If a matter is not resolved at officials’ level it may be referred to the Joint Commission of the main Agreement (the Trans-Pacific Strategic Economic Partnership Commission) by any interested Party for discussion. The Memorandum of Understanding on Labour Cooperation sets up mechanisms for cooperation and exchanges on labour matters jointly decided to be of mutual benefit and interest (Article 3). The Memorandum also sets up a mechanism to resolve any issues that may arise over interpretation or application of the Memorandum (Article 5).  Should any such issue arise, a Party may request the consultation with the other Party(ies), through the national contact point.  The matter may be referred to a joint meeting of the interested Parties, which may include Ministers, for mutual discussions and consultations.  For greater details on the key elements of such frameworks, see � HYPERLINK "http://www.mfat.govt.nz/Trade-and-Economic-Relations/NZ-and-the-WTO/Trade-Issues/0-labour-framework.php" ��http://www.mfat.govt.nz/Trade-and-Economic-Relations/NZ-and-the-WTO/Trade-Issues/0-labour-framework.php�  and � HYPERLINK "http://www.mfat.govt.nz/Trade-and-Economic-Relations/0--Trade-archive/WTO/0-environment-framework.php" \o "http://www.mfat.govt.nz/Trade-and-Economic-Relations/0--Trade-archive/WTO/0-environment-framework.php" �http://www.mfat.govt.nz/Trade-and-Economic-Relations/0--Trade-archive/WTO/0-environment-framework.php�


� The four party SEP raises the issue of its overlap with the earlier New-Zealand Singapore CEP to the extent that the two countries are Parties to both agreements. In addressing this issue, Article 18.2 (Relation to Other International Agreements) of the SEP states: “Nothing in this Agreement shall derogate from the existing rights and obligations of a Party under the WTO Agreement or any other multilateral or bilateral agreement to which it is a party.” In addition to this Article, an interpretative exchange between the Ministers responsible for trade negotiations of Singapore and New Zealand expresses the shared understanding that: 





“Nothing in the Trans-Pacific SEP will derogate from the rights and obligations of New Zealand or Singapore under the NZSCEP.  To the greatest extent possible, the Agreements will be interpreted consistently.  Where either the NZSCEP or the Trans-Pacific SEP provides different treatment for an exporter, service supplier or investor of New Zealand or Singapore, that exporter, service supplier or investor is entitled to claim the more favorable of the treatment accorded to that exporter, service supplier or investor under either Agreement.”  





�Among the outstanding issues of the suspended talks were rules of origin as well as services liberalization. Both NZ and Hong Kong have made clear that they remained committed to strengthening the relationship when circumstances and policy developments permit. 





� There is no requirement to undertake a study prior to the commencement of negotiations. However, according to Parliamentary Standing Orders, prior to NZ ratifying a PTA/CEP a National Interest Analysts (NIA) which examines the likely effects of a PTA/CEP is required to be submitted to Parliament for consideration. According to recently amended Cabinet instructions (amended as of 1 April 2007), in order to commence negotiations of a PTA/CEP, a draft NIA must be submitted to Cabinet


� For detailed information on the preferential trade agreements and negotiations in which New Zealand is involved, see http://www.mfat.govt.nz/Trade-and-Economic-Relations/Trade-Agreements/index.php.


� LDC’s are currently defined by the United Nations as those countries with a per capita Gross National Income (GNI) of no more than US$400.  


� Approval of Less Developed Countries status is on an application basis. The criterion is that the recipient country must have a Gross National Income (GNI) per capita of no greater than 70% of New Zealand’s GNI per capita.  New Zealand usually conducts annual reviews of the list of countries eligible for LDC status under this criterion and removes those countries whose GNI exceeds the 70 % benchmark.  The annual World Bank Atlas publishes figures for GNI per capita and is used by New Zealand as the basis for the graduation assessment.





� New Zealand has not used import licensing restrictions for import protective reasons since July 1992.





� Data supplied to the peer review team by the Department of Labour for the period 1 July 1997 to 29 December 2006 show that New Zealand has been fairly consistent in its decision making, with a median approval rate of 97 percent over this time period.  The numbers of applications in this category have not been substantial, with a grand total of 15,324 applications lodged for the whole time period.  During this period applications have been received from 18 APEC member economies, which made up nearly 48 per cent of the approvals over the period 1 July 1997 to 29 December 2006.





� It should be noted that the RBNZ allows dual registration of banks, with the wholesale (i.e. non-retail) parts of a bank’s operations being in the form of a branch, subject to that branch not exceeding the $10 billion funding level. New Zealand has allowed some banks to do this – i.e. whereby the bulk of their business operations, including retail banking, is in a locally incorporated subsidiary and the wholesale operations are in a branch.





� See � HYPERLINK "http://www.avbc.asn.au/" \o "http://www.avbc.asn.au/" �www.avbc.asn.au�


�The partners for the APEC Engineer Agreement are listed at: � HYPERLINK "http://www.ieagreements.com/APEC/APECLinkages.cfm" \o "http://www.ieagreements.com/APEC/APECLinkages.cfm" �http://www.ieagreements.com/APEC/APECLinkages.cfm�. More details on the agreement are at � HYPERLINK "http://www.ieagreements.com/APEC/default.cfm" \o "http://www.ieagreements.com/APEC/default.cfm" �http://www.ieagreements.com/APEC/default.cfm�). The partners for the Engineers Mobility Forum International Professional Engineer Register Agreement are listed at: � HYPERLINK "http://www.ieagreements.com/EMF/EMFLinkages.cfm" \o "http://www.ieagreements.com/EMF/EMFLinkages.cfm" �http://www.ieagreements.com/EMF/EMFLinkages.cfm� (details of Agreement at � HYPERLINK "http://www.ieagreements.com/EMF/default.cfm" \o "http://www.ieagreements.com/EMF/default.cfm" �http://www.ieagreements.com/EMF/default.cfm�). The ‘credit’ given to engineers who are registered on these registers in other jurisdictions is outlined on the IPENZ website at: � HYPERLINK "http://www.ipenz.org.nz/ipenz/join/Credit_For_Registrants.cfm" \o "http://www.ipenz.org.nz/ipenz/join/Credit_For_Registrants.cfm" �http://www.ipenz.org.nz/ipenz/join/Credit_For_Registrants.cfm�


� Further details are available on � HYPERLINK "http://www.nzrab.org.nz/" \o "http://www.nzrab.org.nz/" �www.nzrab.org.nz�.


�These policies and procedures apply to the following countries: Argentina, Austria, Belgium, Brazil, Canada, Chile, China (guidance only), Columbia, Croatia, Czech Republic, Denmark, Ecuador, Eire, Fiji, Finland, France, Germany, Great Britain and Northern Ireland, Greece, Hong Kong, India, Italy, Japan, Korea, Macedonia, Malaysia, Malta, Netherlands, Norway, Paraguay, Peru, Philippines, Poland, Republic of Slovakia, Russia, Serbia, Singapore, Slovenia, South Africa, Spain, Sri Lanka, Sweden, Switzerland, Taiwan, Turkey, United States of America, Uruguay, Venezuela, Vietnam (Guidance only), Zimbabwe. Further information, including a copy of the Policy and Procedure Manual, can be found on the Board’s website � HYPERLINK "http://www.ewrb.govt.nz/" \o "http://www.ewrb.govt.nz/" �www.ewrb.govt.nz�. 





�Further information on assets that are defined as sensitive is included on the following websites: � HYPERLINK "http://www.legislation.govt.nz" ��www.legislation.govt.nz�; � HYPERLINK "http://www.oio.linz.govt.nz" ��www.oio.linz.govt.nz�


 


� Sensitive land includes rural land over 5 hectares, the foreshore and seabed, most offshore islands and certain other categories of sensitive land over 0.2 hectares


� Article 9.2 (c) of the New Zealand-Thailand CEP defines the term “direct investment” as defined by the International Monetary Fund under its Balance of Payments Manual, fifth edition (BPM5), as amended.” Article 9.3.1 of the agreement excludes from the scope of the Investment Chapter, subject to Article 9.5, measures by a Party affecting trade in services.  The Parties agree at Article 8.2.1 to enter into negotiations on trade in services within three years from the date of entry into force of the agreement, with the aim of concluding an agreement to liberalise trade in services between the two Parties as soon as possible.


� The Act was substantially amended in 2001 to enhance competition thresholds and strengthen deterrents against anti competitive behavior. See (� HYPERLINK "http://www.legislation.govt.nz/) " ��http://www.legislation.govt.nz/) �


� Also of importance is The Fair Trading Act 1986. The Fair Trading Act was developed with the Commerce Act to encourage competition and to protect consumers from misleading and deceptive conduct and unfair trading practices. The Act applies to all aspects of the promotion and sale of goods and services - from advertising and pricing to sales techniques and finance agreements. 


� The relationship between competition law and other laws is specified in section 43 of the Commerce Act.


� With respect to APEC transparency standards on competition policy, the Commerce Commission’s adjudicative decisions, as well as its enforcement criteria for assisting its decision making in prioritizing enforcement activities, are publicly available and can be accessed at the Commission’s website (�HYPERLINK "http://www.comcom.govt.nz/"��http://www.comcom.govt.nz/�".


�The intention in adopting the new anticompetitive mergers threshold of the SLC was to enable the New Zealand Commerce Commission (NZCC) to intervene at an earlier stage of market concentration and to be able to consider both unilateral and coordinated effects of mergers. In addition, it was considered that the SLC test would enable the NZCC to give greater scrutiny to mergers in highly differentiated product markets. The adoption of the new anticompetitive mergers threshold of SLC has resulted in a shift from a structural focus to more weight being put on market conduct and performance. Initially this created some uncertainty for business, but with the release of the NZCC’s new merger and acquisition guidelines and the subsequent publication of full written reasons for each decision, there is increased guidance on the application of the new SLC test. 








� The NZCC’s leniency policy applies to the first cartel participant (company or individual) to provide information to the NZCC about a hitherto unknown cartel.  That person has full immunity from suit if they co-operate fully with the Commission’s investigation and prosecution of the cartel. The NZCC’s cooperation policy is available to the second, third and subsequent participants (or to any participants in a non-leniency based investigation) at the discretion of the NZCC. The NZCC’s discretion also extends to the likely enforcement response, which may include a submission to the court for a discount on penalties. The court has recognised the following discounts in recent cartel cases:





25 – 33 percent penalty discount applicable where admissions of liability were made when a trial was about two months away; and


Around 50 percent penalty discount applicable where there were early admissions and extensive cooperation (i.e. where admissions of liability were made close in time to the date of issuing).





However, the courts’ decision (and the parties’ submissions) as to the discount applicable in any case is fact-specific and will vary according to the circumstances.





�ANZCERTA article 11 requires the Australian Government to treat NZ content equally with Australian content in tenders.  It also commits the Australian Government to work to remove state/territory domestic preferences as against NZ in government purchasing, leading to acceptance of NZ as an equal member along with the Australian federal, state and territory governments of the [Australian] National Preference Agreement (NPA). The NPA abolished inter-state and, with NZ's accession, trans-Tasman application of domestic preference.  It was subsequently renamed the Australia New Zealand Government Procurement Agreement (ANZGPA).  The ANZGPA has the explicit objective of a single ANZ government procurement market open on equal terms to all ANZ suppliers of goods and services.   There are no value thresholds in either ANZCERTA Article 11 or the ANZGPA. 





� The review, which was extended to 31 May 2007, was conducted by the Ministry of Economic Development and the Ministry of Foreign Affairs and Trade. The review was prompted in part by interest shown by a number of firms and business associations in the possibility of improved access to the U.S. government procurement market in particular.


� The specific link is: �HYPERLINK http://www.med.govt.nz/templates/MultipageDocumentTOC____607.aspx ��http://www.med.govt.nz/templates/MultipageDocumentTOC____607.aspx�





� When proposing regulatory changes, government agencies are required to prepare business compliance cost statements indicating the changes to business compliance costs that will result from the proposed changes, who will be affected by the changed compliance costs, how large the change is, and any steps that have been taken to minimize the compliance costs, such as information provision.


� The agreement with the United States is a unilateral agreement.


� The lists can be found on the website � HYPERLINK "http://www.immigration.govt.nz" ��www.immigration.govt.nz�.





� In the context of the policy described above, ‘executive’ or ‘senior manager’ means a person who is a senior employee of an organisation and who has been employed by that organisation for at least 12 months prior to their proposed transfer to New Zealand.   Additionally, they are responsible for the entire organisation’s operations in New Zealand, or a substantial part of it, receiving general supervision or direction principally from higher level executives, the board of directors or stockholders of the business. In the context of this policy ‘specialist personnel’ means a person who is being transferred to undertake a specific or specialist task at a senior level within the company.   Additionally they must possess knowledge of the organisation’s service, research equipment, techniques or management.





� Latest (2005 / 2006) Annual Report available @ � HYPERLINK "http://www.customs.govt.nz/NR/rdonlyres/B859FD1E-74D4-44AA-B9E0-C304C10AEE47/0/AnnualReport2006web.pdf" ��www.customs.govt.nz/NR/rdonlyres/B859FD1E-74D4-44AA-B9E0-C304C10AEE47/0/AnnualReport2006web.pdf�  


� The Act was substantially amended in 2001 to enhance competition thresholds and strengthen deterrents against anti competitive behavior.


� Also of importance is The Fair Trading Act 1986. The Fair Trading Act was developed with the Commerce Act to encourage competition and to protect consumers from misleading and deceptive conduct and unfair trading practices. The Act applies to all aspects of the promotion and sale of goods and services - from advertising and pricing to sales techniques and finance agreements. 


� The relationship between competition law and other laws is specified in section 43 of the Commerce Act.
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