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A. 
Executive Summary

The U.S. economy has been expanding steadily since 2001 due to strong growth in the consumer expenditures and investment in residential and durable goods. Recent evidence indicates that the economic growth in the U.S. economy will moderate in 2008 due to the recent negative effects from the sub-prime mortgage market. However, the moderation from the sub-prime mortgage market is not expected to derail the economic expansion of the U.S. economy in the medium-term. Having noted the strong growth potential of the US economy, there is still a concern of the substantial deficit in its current account.

The United States adopts an open market approach to trade and investment. It pursues both a multilateral trading and concurrently the bilateral and regional trading agreements to achieve the free and open trading environment.  Due to its open trade policy, the overall trade in the United States has increased in 2006 and has contributed significantly to its economic growth. The U.S. economy is also experiencing a healthy foreign investment activity in recent years. The United States is a major investor in the global economy and its outward foreign direct investment increased in 2006. In 2006, the U.S. outflows of foreign direct investment to Europe and Asia Pacific were twice as high as in 2000.  The Unites States is also the largest host to foreign investment in the world. In 2005, the United States attracted nearly 13 percent of the total foreign direct investments inflows in the World (World Investment Report, 2006). FDI inflows to the United States were US$99,443 million in 2006, compared to US$53,146 million in 2003 (World Investment Report, 2006). 

The United States pursues open trade strategy using both the multilateral and bilateral tracks. The United States exports and imports with its FTA completed countries are given in Figures 12 to 15. The countries that pursued FTA with United States account for more than 40 percent of the total exports of United States. Out of the total of nine bilateral and regional trade agreements in action in 2007, most of the agreements entered into force in early 2000, except for only NAFTA that was enacted in 1994. The positive complementary effects of FTA on the exports of United States is clearly indicated in the increasing trend of exports to FTA completed countries.

United States has made steady progress in trade liberalization to achieve the Bogor Goals. In fact, United States maintains very low tariff and non-tariff barriers to facilitate global trade and investment. The US regime in trade in services is one of the most open regimes in the world with the GATS commitments in nearly all sectors and with limited qualifications of those commitments. The most recent Doha Development Agenda offer from the United States improves its GATS commitments in telecommunications, business services, higher education, transportation and energy services. It also provides and maintains a transparent system on its rules and regulations for feedback from public and private investors including foreign investors.

The United States maintains an open investment regime. Foreign investors generally receive non-discriminatory treatment in United States in terms of legal recourse in the event of dispute, free transferability of capital and profits, and guarantees against uncompensated expropriation. It also maintains a transparent system on its investment rules and regulations in the respective government agencies websites.  

The United States is a strong supporter of APEC and has used APEC to facilitate and enhance its global trade through bilateral and regional trading agreements with APEC economies. The United States assists in the capacity building of economies in the development of sound regulations, standards and conformity infrastructure in the APEC region. It has made progress in trade facilitation by advancing the paperless trading in various projects such as Virtual Private Network (VPN) to improve customs procedures. United States is also a strong advocate of Intellectual Property Rights (IPR). The United States assists several international and non-governmental organizations such as APEC, ASEAN, IIPI, and UNECE in designing and delivering technical assistance in improving the IPR.

B. IAP PEER REVIEW - UNITED STATES

1. INTRODUCTION

Macro Economic Development

The growth rate in the United States is moderating in the recent years. The growth rate of the U.S. economy has continued to slow down in 2006 to a year-over-year growth rate of 2.9 percent from 3.1 percent in 2005, after reaching a peak at 3.6 percent in 2004. According to the OECD, the U.S. economy is projected to experience a decline in its growth rate to 2.2 percent in 2007, and further moderation to around 2.0 percent in 2008 and 2.2 percent in 2009.

The U.S. economy has been experiencing a steady growth since a recession in 2001. The recovery was supported by expansionary fiscal and monetary policies of the U.S. government. Private consumption and housing investment responded well to these macroeconomic policies. Equipment and software investment posted moderate growth during the period, in part due to the bonus-expensing components of the Administration’s stimulus plan. The positive output growth also had a strong impact on the employment creation, and hence the labor market situation improved leading to a decline in unemployment rate from 2003. The strong employment creation resulted in the increase in disposable income, which in turn had a positive impact on private consumption. 
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Figure 1: Real Growth Rate of GDP of United States (Constant 2000
Prices) : 1980-2006
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Note: The figures indicate year-over-year growth rates and constant 2000 prices.
Source: Bureau of Economic Analysis, United States

As expected, the lowering of the interest rates caused inflationary pressure within the U.S. economy. In addition, the record deficit in the U.S. current account balance put pressure on the U.S. dollar, thus leading to a depreciation of U.S. dollar, which further contributed to increasing inflationary pressure in the economy. In an effort to make interest rates consistent with the steady growth and low inflation, the Federal Reserve decided to raise the interest rates in 2004. This increase in the interest rates may have been partly responsible for dampening of consumer spending on durable goods, business investment and residential investment. The housing sector, which has been in a boom since 2003, was most vulnerable to the interest rate increase and it started to decline sharply in 2006. The end of the boom in the housing sector is strongly felt in subprime mortgage market. Since the sub-prime mortgage loans generally are made to borrowers who have poor credit histories, delinquencies and foreclosures on subprime loans have risen rapidly. In early August 2007, the crisis in the sub-prime loan market broke out, leading to a sharp drop in the prices of mortgage-backed securities, as investors reassessed their risk exposure and showed greater aversion to risk. The markets for asset-backed commercial paper and secondary markets for non-conforming mortgages contracted sharply and continue to show sign of stress.

In the face of turmoil in the financial market, compounded by higher oil prices, the U.S. economy is showing resilience and the OECD projects that real GDP will have grown 2.6 percent during the four quarters of 2007. Strong exports, consumer spending, and buoyant non-residential investment, remained the main engine of economic growth for the U.S. economy. These developments were backed by expansionary monetary policies designed to support growth and liquidity to cope with the financial crisis.


One of the risks facing the U.S. economy is the uncertainty with regard to the seriousness of the subprime loan problem. The development of derivative securities in the financial markets due to advances in financial engineering techniques in recent years has contributed to the expansion of financial market, including sub-prime loan markets through the introduction of new financial products. Because of these new developments, the impacts of the problems arising in the financial markets are very difficult to be discerned. Monetary policies might have to play a crucial role in sustaining the economic growth of the U.S. economy.


Another problem for the U.S. economy is the chronic deficit in its current account balance. Current account deficit reflects the fact that the U.S. is spending more than its ability to generate income. Indeed, there is a linkage between huge current account deficit, or overspending, and the boom in housing market.  The huge current account deficit of United States has been financed primarily by foreign capital inflows, a part of which was invested directly and indirectly in the housing market through the derivative securities markets such as the unit-trust and mutual funds. When the U.S. housing market appeared to reflect a bubble, capital seemed to have switched out of the housing market to other markets such as the commodity markets, thereby causing a financial crisis. In addition, this triggered a concern in the investment confidence in the U.S. economy and foreign investors have started to move their investments from the U.S. market to investments in the other countries such as those in Europe. This outflow of funds is putting more pressure on the U.S. dollar to depreciate, resulting in the increased inflationary pressure. These observations indicate the need for the United States to reduce its current account deficits, in order to avoid disruptions in the U.S. economy as well as the world economy, due to its significant economic position in the world economy (see Figure 11 below).

	Table 1  United States: Demand, Output, External Indicators
	

	　
	2005
	2006
	2007
	2008

	Change from the previous year (%)
	　
	　
	　
	　

	Real GDP
	3.1 
	2.9 
	2.2 
	2.0 

	Private consumption
	3.2 
	3.1 
	2.9 
	1.8 

	Government consumption
	0.8 
	1.4 
	2.0 
	2.4 

	Gross fixed investment
	5.8 
	2.6 
	-2.1 
	-1.2 

	     Public
	0.6 
	3.7 
	2.5 
	2.9 

	     Residential
	6.6 
	-4.6 
	-17.2 
	-15.4 

	     Non-residential
	7.1 
	6.6 
	4.7 
	3.7 

	Final domestic demand
	3.3 
	2.7 
	1.8 
	1.4 

	    Stock building 
	-0.2 
	0.1 
	-0.3 
	0.1 

	Total domestic demand
	3.1 
	2.8 
	1.6 
	1.5 

	Exports of goods and services
	6.9 
	8.4 
	8.1 
	8.6 

	Imports of goods and services
	5.9 
	5.9 
	2.1 
	3.4 

	　
	　
	　
	　
	　

	External indicators (US$ billion)
	　
	　
	　
	　

	Exports of goods and services
	1309.4 
	1467.6 
	1642.6 
	1838.0 

	Imports of goods and services
	2024.0 
	2229.6 
	2350.8 
	2539.0 

	Foreign  balance
	-714.6 
	-762.0 
	-708.2 
	-701.0 

	Invisible, net
	-40.3 
	-49.5 
	-60.5 
	-74.0 

	Current account balance
	-754.8 
	-811.5 
	-768.7 
	-775.0 

	Source: OECD(2007)
	
	
	
	


Investment Development in United States
Although there are signs of slower economic growth in the U.S. economy, the economy continues to experience healthy foreign investment activity. The United States is a major investor in the global economy and its flows of outward foreign direct investment increased in 2006. U.S. outflow and inflow of foreign direct investment for 2000 to 2006 is given in Figures 2 and 3. The United States’ foreign direct investment outflow was US$142 billion in 2000 and higher at US$216 billion in 2006. As indicated by Figure 2, the U.S. foreign direct investment outflows to Europe and Asia Pacific were significantly higher in 2006 than in 2000, twice as high in the case of outflows to Asia Pacific.  
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Source: Bureau of Economic Analysis, United States
The United States is also a major investment destination for foreign investors. The inflow of foreign direct investment from respective regions into United States is given in Figure 3. As compared to investment by the United States in Europe, U.S. inflows of foreign direct investment from Europe were lower in 2006 than in 2000. The European share of total U.S. inflows of foreign direct investment was around 69 percent in 2006, compared to nearly  80 percent in 2000. In contrast,  the Asia Pacific share of U.S. foreign direct investment flows was 15 percent in 2006, compared to only 6 percent in 2000.
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Figure 3: United States Foreign Direct Investment Inflows:
2000-2006, USS$ Million
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Source: Bureau of Economic Analysis, United States
Trade Developments
The United States adopts an open market approach to trade and investment. It pursues both a multilateral trading and concurrently the bilateral and regional trading agreements to achieve the effective trading environment.  Due to its open trade policy, the U.S. overall trade has increased in 2006 and has contributed significantly to its economic growth. The second quarter export growth in 2007 is the strongest in the year and it increased by US$ 9.2 billion. Since July 2007, real exports grew by 12.3 percent and imports by 2.6 percent over the past 12 months. The annual flow of trade to United States is given in Figure 4.
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Source: Bureau of Economic Analysis, United States
Overall, the growth in imports is much stronger than that of exports of goods. In contrast, the growth in export of services is stronger than exports of goods and is showing a surplus in the balance of services trade as compared to the trade in goods. The exports of capital goods and industrial equipments are the main components of the exports of the United States (see Figure 5). Both these categories account for more than 70 percent of the total exports by the United States. In terms of imports, the United States relies heavily on the external market to drive the industrial and consumer markets in the domestic economy. The imports of capital goods, industrial equipments and consumer goods account for the major proportion of its total imports (see Figure 6).
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Figure 5: United States Exports by Commodities: 2000-2006
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Source: Bureau of Economic Analysis, United States
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Figure 6: United States Imports by Commodities: 2000-2006
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Source: Bureau of Economic Analysis, United States
Asia Pacific is becoming an important trade region for United States as it is the largest export destination for U.S. goods. In fact, the average share of exports to Asia Pacific to total United States exports is nearly 27 percent in 2000-2006. The trends indicate that United States is relying on Asia Pacific region for its imports over the years.  The average share of imports from Asia Pacific region is nearly 37 percent of the total imports into United States in 2000-2006. 
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Source: Bureau of Economic Analysis, United States
It is also important to highlight that trade in services is becoming an important component of overall trade in the United States. The share of export of services has increased from 27 percent in 2000 to nearly 30 percent of the total export in 2006. The travel and other private services account for the large proportion of the exports of services by United States in 2006 (see Figure 9). The import of services accounts for nearly 17 percent of the total imports of United States. The importance of services in the overall U.S. trade is reflected in the strong services liberalizing provisions of its free trade agreements and regional trade agreements.
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Source: Bureau of Economic Analysis, United States
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Source: Bureau of Economic Analysis, United States
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Source: Bureau of Economic Analysis, United States
The overall importance of services trade is also indicated by the balance on services and balance on goods and services. As indicated above the negative impact of the deficit on the U.S. economy, the deficit in trade balance on goods and balance on  goods and services is of concern to the United States, as it is showing a sharp decline since the late 1990s. In contrast, the balance on services is showing a surplus thereby mitigating some of the sharp decline in balance on goods.
Trade with FTA Countries

The United States pursues open trade strategy using both the multilateral and bilateral tracks. The United States exports and imports in goods and services with its FTA completed countries are given in Figures 12 to 15. The countries that pursued FTA with United States account for more than 40 percent of the total exports of United States. Out of the total nine bilateral and regional trade agreements enacted in 2007 (9 FTAs involving 14 countries), most of the agreements entered into force in early 2000s, except for NAFTA that was enacted in 1994. The positive complementary effects of FTA on the exports of United States is clearly indicated in the increasing trend of exports to FTA completed countries in Figures 12  and the exports to the selected Asia Pacific countries in Figure 13. The positive trend since 2000 clearly indicates that the United States has benefitted from the its strategy to use FTAs and RTAs to pursue open trading environment.
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Source: U.S. Department of Commerce, Bureau of the Census as reported in the World Trade Atlas
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Source: U.S. Department of Commerce, Bureau of the Census as reported in the World Trade Atlas

Although the exports from the United States to FTA enacted countries increased, we do not observe similiar increase in exports from FTA enacted countries to the United States. Although an FTA is only of one of many factors such as macroeconomic performance in determining trade value, apparent asymmetrical effects from FTAs and RTAs on the respective concerned countries may reflect the fact that the U.S. market was more open before the enactment of FTAs than the markets of its FTA partners..  The imports from the FTA completed countries to the United States account for 30 percent of the total imports to the United States in 2006. However, the share of imports from FTA completed enacted from the Asia Pacific including Peru and Chile only account for 8 (this has to be changed as we have to take out Korea) percent of the total imports in 2000-2006. In fact, there is little change in the share of imports from FTA completed countries from Asia Pacific (also applies to Peru and Chile ) region as compared to the pre-Asian crisis period.

3. RESPECTIVE ISSUE AREAS

CHAPTER 1: TARRIFS
As of January 1, 2005, the United States has fully implemented its WTO commitments from the Uruguay Round with respect to tariffs, agriculture, and textiles, including quotas on imports of textiles and apparel. As agreed at the Doha, Qatar Ministerial, the United States supports the WTO programs to allow market access negotiations for industrial and agricultural products. The various tariff rates of United States have been reported in Tariff Summary report attached to its IAP. The simple average tariff rate was 4.8 percent in 2006, declined from 6.4 percent in 1996. Further, nearly 37 percent of U.S. tariff schedule is bound duty free. The trade-weighted average tariff is 1.4 percent, which has fallen from 3.4 percent in 1996. Further improvements are expected from DDA (Doha Development Agenda) commitments and the Busan Roadmap in order to achieve the Bogor Goals. 

At the sectoral level, the United States has removed tariffs on variety of items including pharmaceuticals, aircraft, medical equipments, electrical and non-electrical machinery, transport equipments, and steel. As of 2006, the trade-weighted applied tariff for electrical machinery is 0.7 percent, non-electrical machinery is 0.5 percent, transport equipments is 1.2 percent, and chemicals and photographic supplies is 0.8 percent. However, trade-weighted applied tariff rate for textiles and clothing is 10.3 percent and agricultural products is 15 percent (see the Tariff Summary Report in the U.S. Individual Action Plan 2007).  In the key sectors such as non-electric machinery, transport equipment, metals, fish and fish products, and wood products, 50 percent or more of U.S. tariff lines were duty-free.

Since the last IAP, there is no improvement implemented in tariff quotas as United States has completed implementation of its commitments with regard to quota expansions pursuant to the Uruguay Round Agreement. Most of the U.S. tariff quotas are in the area of agricultural products such as beef, dairy products, peanuts and peanut butter, chocolate crumb, olives, mandarin oranges, sugar, sweetened cocoa powder, tobacco, raw cotton, certain broom corn brooms and certain tuna (latter two are considered non-agricultural products). The United States grants tariff preferences under the GSP (Generalized System of Preferences) as well as through the Free Trade Agreements (see the section on RTAs/FTAs). The United States considers its tariff regime to be fully transparent and it is published in several internet websites (see http://www.usitc.gov/tata/hts/, http://dataweb.usitc.gov/scripts/tariff.asp, http://dataweb.usitc.gov/). There have been no further changes in this area since the last IAP.  
In August 2002, the TPA (Trade Promotion Authority) was enacted into law. On July 1, 2007, Trade Promotion Authority (TPA – formerly known as fast track) expired. If the Administration complies with TPA’s procedural and other requirements, Congress will consider FTAs that are concluded in accordance with provisions of the TPA Act under special legislative procedures. The Administration is currently working with Congress to renew TPA. 
Chapter 2: Non-Tariff Measures (NTMs)

Generally, the United States does not apply non-tariff measures (NTMs) except in exceptional cases to protect health, safety, security or the environment and to discharge United States obligations under international agreements. There are no major changes in the NTMs since the last IAP review. 

The quantitative import restrictions and prohibitions is one form of non-tariff measures (NTMs) applied by the United States. The United States applies quantitative import restrictions on shrimp imports (prohibit import of shrimp and shrimp products that are harvested with commercial fishing technology that may adversely affect sea turtles – see U.S. Individual Action Plan 2007, Chapter 2: Non-Tariff Measures under Quantitative Import Restrictions) and textiles and clothing. Although all textile and clothing quotas were removed as of January 1, 2005, United States still imposes quotas on imports of certain textiles and clothing from China. The quotas on Vietnam were removed upon the accession of Vietnam into WTO in 2007. 

Discretionary import licensing is the other form of NTMs imposed by United States on importation of plants and plant products, animal and animal products, steel, animal and animal products, wild life and plants, controlled substances, natural gas, spirits and firearms and ammunition. Again, the discretionary import licensing is imposed to protect health and safety. There are no major changes in discretionary import licensing implemented and planned. 

One product that does not fall into this category is steel, which requires import licensing and applies to goods originating in and coming from all countries. The steel import licensing program covers all basic steel mill products. The steel import monitoring and analysis (SIMA) is a web-based system that is designed to provide fast and reliable statistical information on steel imports to the public and government. The United States also maintains export restrictions and control provisions for national security and short supply interest of the United States, and to carry out its international obligations. The United States also provides export subsidy for certain agricultural and dairy products, which were unused in 2002-2006 and are currently expired.  
The United States maintains a transparent regulatory system that complies with WTO notification requirements. The United States complies with and exceeds WTO notification requirements. Proposed technical regulations are published for notice and comment. Most of the comments are posted online (see www.regulations.gov), along with the corresponding comments that are submitted electronically. 
Chapter 3: Services
APEC emphasizes the importance of transparency in adoption and application of regulations and regulatory procedures for trade in services, in addition to reducing restrictions on market access and providing most favoured nation treatment and national treatment. In light of this, the US IAP needs to improve its explanation and description in trade in services, as it only contains description of sectoral annexes and it does not provide an overall US summary of restrictions in trade in services.


According to the classification by the General Agreement on Trade in Services (GATS), trade in services takes four modes; cross-border trade (mode 1), consumption abroad (mode 2), commercial presence (mode 3) and presence of natural persons (mode 4). IAPs on services consider mainly commercial presence (mode 3) and presence of natural persons (mode 4).


The U.S. reported very few changes in IAP in services since the last IAP. The service categories that reported the changes include accounting in business services, postal services and express delivery services in communication services, telecommunications in communication services, financial services, air in transport services, and energy services.


Services sectors are generally regulated at either Federal or State levels, requiring service provider to obtain licenses/authorization from the respective government agencies in charge of regulation, and in some services such as legal and accounting services from non-governmental professional bodies. Thus there is a need to coordinate the activities at Federal and State government agencies, and professional bodies to improve the trade and investment flows into U.S. economy.

Concerning services provided through commercial presence (mode 3), ownership limitations are generally applied. In communications services, policies on foreign ownership differ among the sub-sectors. In postal and express delivery services, the United States basically maintains no foreign entry requirements for private carriers. There are no foreign ownership restrictions on domestic wire-line as long as the service is 100% wire-line.  For the aeronautical, broadcast and common carrier radio sectors, no foreign government, corporation, or individual can hold a license. Although foreign entities can participate in ownership of a licensee, restrictions on the proportion of equity participation are imposed. In financial services, generally national treatment is provided to foreign service-providers in banking, securities, and insurance. In energy services, for the services provided on or through territory over which the Federal Government has control, non-US citizens and foreign-controlled entities may obtain such licenses by investing through a U.S. corporation which holds a license for energy related activities.


Various types of restrictions are applied in transport service. For maritime transport services, restrictions are imposed on ownership of U.S. registered vessels and seafarers on US flag vessels for domestic trade. Vessels registered in the U.S. for foreign trade may be of any type and may have been constructed anywhere. Foreign-flag vessels carry about 97 percent of the total U.S. Ocean borne trade. National security measures may prohibit foreign vessel access to U.S. ports, depending on the vessel’s country of origin. Vessels from all countries are now required to give 96-hour advance notice prior to entering all U.S. ports. As for air transport services, market entry by foreign service providers for both scheduled and non-scheduled international air services is determined through bilateral or multilateral air services agreements, or on the basis of comity and reciprocity and other relevant public interest factors, and also by compliance with U.S. legislative and regulatory requirements. The U.S. has completed nearly 80 “open skies” agreements, 11 with APEC members, and is a party to the Multilateral Agreement on the Liberalization of International Air Transportation. Efforts for further liberalization are continuing, particularly through bilateral air transport services agreements. 

The U.S. regime in trade in services is one of the most open regimes in the world with the GATS commitments in nearly all sectors and with limited qualifications of those commitments. The most recent Doha Development Agenda offer from the United States improves its GATS commitments in telecommunications, business services, higher education, transportation and energy services. Although in many services sectors, foreign services providers are not discriminated against vis-à-vis domestic counterparts, regulations imposed by Federal and State levels, whose contents differ among the States, do act as entry barriers. Another problem, which is related to the issue just noted above, is difficulty in obtaining information on regulations at State levels because of the lack of centrally organized information database on these regulations. To promote services trade in the form of mode 4, mutual recognition of qualifications of professions with foreign countries could be enhanced possibly through FTAs.
Chapter 4: Investment

The United States is one of the world’s largest hosts and sources of foreign portfolio and direct investment. Foreign investors generally receive non-discriminatory treatment in the United States, with non-discriminatory legal recourse in the event of a dispute, free transferability of capital and profits, and guarantees against uncompensated expropriation. Exceptions to the policy of non-discrimination are limited in number and scope and are taken most frequently for reasons of national security. The “Exon-Florio amendment” of the Defense Production Act of 1950 authorizes the President to suspend or prohibit, subject to specific criteria, foreign acquisitions of US companies for national security reasons. The Committee on Foreign Investment in the United States (CFIUS) implements Exon-Florio. Since enactment of the Exon-Florio amendment in 1988, CFIUS has reviewed 1,839 foreign acquisitions for potential national security concerns.  36 of these cases (or 2%) were subject to a formal investigation, and 14 (less than 1%) were referred to the President.  Of those, in only one case did the President ordered a foreign acquirer to divest its interest in a U.S. company.
 Investment incentives, including financial, fiscal and others, are handled primarily by State and local government entities.

The United States has utilized FTAs and bilateral investment treaties (BITs) to promote investment liberalization in recent years. In the ongoing the General Agreements in Trade in Services (GATS) negotiations, the United States has advocated the continuing reduction of barriers to investment by foreign service providers.


The United States policies on investment are well reflected in the FTAs and BITs negotiated or implemented in 2006 and 2007. Many of the FTAs and BITs implemented in the earlier years also have similar contents on investment. Specifically, they contain a chapter or provisions with the following contents; achieving transparency, provision of non-discriminatory treatment (national treatment and most-favoured nation treatment), legal protections in relation to expropriation and compensation, protection from strife and similar events, ensuring free and speedy transfers of capital related to investments, preventing the imposition of performance requirements on investors, provision of effective means of settling disputes, protecting investors’ intellectual property rights (IPR).

 New developments have taken place in other areas related to investment. As for the entry and stay of personnel, in November 2006, use of an electronic non-immigrant visa application form became mandatory at all U.S. consular posts worldwide to increase efficiency. Income tax treaties with an aim of eliminating tax barriers to international trade and investment or protocols with Bangladesh, Sweden, and France entered into force during 2006, while tax treaties or protocols to treaties were signed in 2006 with Denmark, Finland, and Germany. The United States encourages reliance on competitive market forces, in order to enhance consumer welfare, lower costs for the establishment and expansion of investment, and others. To achieve this objective, the United States included chapters on competition policy in several FTAs signed and/or negotiated, which include FTAs with Peru, Colombia and Korea.


The United States has supported efforts to promote investment liberalization through various means, bilaterally through FTAs (9 FTAs, as of November 30, 2007) and BITs (46 BITs, as of June 1, 2007), regionally through APEC, and multilaterally through the WTO Agreement on Trade-Related Investment Measures (TRIMs) and General Agreements on Trade in Services (GTAs). The United States’ contributions in APEC include organizing investment symposia and contributing to “Guide to the Investment Regimes of the APEC Member Economies.” 


The United States investment regime is one of the most open regimes as far as greenfield or new investment is concerned. But for mergers and acquisitions (M&As), the United States’ regime is subject to a few problems. Indeed, the United States is ranked 30th out of 55 countries in the category of free acquisition environment in IMD World Competitiveness Yearbook 2007. One problem of the United States investment (acquisition) regime is the lack of transparency in the review process of foreign investment under the Exon-Florio provision, discouraging foreign investment. The lack of transparency can be found in three areas, (1) ambiguity of the definition of national security, (2) possibility of investigation of completed transactions, and (3) the lack of due process. Concerning (1), the Exon-Florio provision lists five factors in determining the effects of a foreign acquisition on national security including domestic production needed for projected national defense requirements and the control of domestic industries and commercial activity by foreign citizens as it affects the capability and capacity of the U.S. to meet the requirements of national security, and others. Foreign Investment and National Security Act of 2007 (FINSA), revision to the Exon-Florio amendment, expands the concept of national security so as to include transactions involving critical infrastructure (including energy assets) and critical technologies. As for (2), the Exon Florio provision authorizes the President to nullify the transactions within 3 years of transactions. Concerning (3), the reasons for the commencement of neither the investigation nor the final decisions by the President are notified to the foreign investors.


Although the tightening of restrictions on acquisition of United States’ firms by foreign investors for national security reasons after the terrorists’ attacks may be understandable, the United States should provide a more transparent investment regime so that foreign investment, which can contribute to economic growth of the United States, may increase.
Chapter 5: Standards and Conformance
The standards and regulatory systems in United States are transparent and open. By law, United States regulatory system is open and transparent. The information on the technical regulatory systems is available for comments from the public and vetted publically. These comments are taken into account in developing the final technical regulation. The standards system is managed by the private sector and it is multidimensional. Some private sector standard bodies follow an open, transparent and public consensus process, while other standards development is narrowly targeted and do not follow the consensus process. The United States has completed the Voluntary Action Plan to align the standards with international standards. There are no further updates since the last IAP review.
The United States actively participates in international standardization activities through U.S. National Committee (USNC) and through organizations such as American National Standards Institute (ANSI) and International Electrotechnical Commission (IEC). The American National Standards Institute (ANSI), a private sector organization, is the official member of the International Organization for Standardization (ISO), and the U.S. National Committee, through ANSI, is the official member of the International Electrotechnical Commission (IEC). Technical experts from both the public and private sectors participate in the U.S. technical advisory groups to ISO and IEC, and in the technical committees of other international standardizing bodies, such as ASTM International and IEEE.

There is a broad range of conformity assessment approaches available in United States and the mutual recognition arrangements as not universally applicable. There are a number of U.S. programs that are open to direct participation by foreign-based conformity assessment bodies and thus United States feels that there is a less of a need for mutual recognition agreements (MRAs) as an additional mechanism to access the U.S. market. However, MRAs could still be useful to address country specific sensitive issues that might not be openly addressed by such assessment bodies. There are occasions at which MRAs are negotiated such as the MRA on telecommunication equipment with Japan in February 2007.  
The United States assists in the capacity building of economies in the development of sound regulations, standards and conformity infrastructure in the APEC region. The United States through several of its agencies provides funds and conducts workshops with key U.S. trading partners. In 2006, U.S. Trade Development Agency (USTDA) provided support to Vietnam to comply with its Technical Barriers to Trade (TBT) and Sanitary and Phytosanitary (SPS) Measures commitments. In China, USTDA supports and assists in the establishment of U.S. private sector run standards and conformity assessment institute.

At the regional level, United States participates in several specialist regional bodies and also serves as Chair of the Pacific Area Standards Congress (PASC) Standing Committee. 
Chapter 6: Customs Procedures
The United States has made progress in 13 (out of 17) collective action areas in customs procedure since the last IAP from their already high achievement levels. Several substantial progresses include the followings. First, paperless trading has been advanced through various projects. For example, U.S. Customs and Border Protection (CBP), a unified border agency within the Department of Homeland Security (DHS) for performing border inspection functions, has implemented a new infrastructure known as the Automated Commercial Environment (ACE) Secure Data Portal.  The ACE Secure Data Portal connects CBP, the trade community, and participating government agencies by providing a single, centralized, online access point for communications and information related to cargo shipments. Second, the U.S. made progress in the harmonization of tariff nomenclature by implementing the 2007 HS in 2007, which contains the first significant changes to the legal text of the HS since 2002. Third, on the implementation of the TRIPs agreement CBP has developed several web-based tools accessible to CBP employees to assist them in detecting and interdicting the importation of IPR infringing goods. Fourth, to raise the level of integrity of customs systems, which is an objective in one of the collective action programs, CBP established the Office of Internal Affairs (IA). IA has developed proactive integrity measures including the development of a world-class corruption prevention program. 
Since the September 11, 2001 incident, the importance of secure trade has been recognized. In light of this recognition, the United States has recently adopted a number of initiatives including 100 percent cargo inspection, a program which will not be implemented until 2012 or later, in certain instances. Although such measures to achieve secure trade are justified, it is also true that these measures do slow down the process of delivery, causing an increase in transportation cost. It is a challenge not only to the United States but also to the international community to secure and facilitate international trade. One possible measure is to provide preferential treatment to APEC economies, as implementers of the APEC Framework for Secure Trade and WCO Framework for Secure Trade, respective to their level of implementation and operation.
Chapter 7: Intellectual Property Rights
Recognizing the importance of intellectual property rights (IPR) for economic development, the United States is taking a leading role in promotion of IPR and in supporting the APEC Intellectual Property Rights Expert Group. The United States Patent Trade Office (USPTO) constantly reviews and improves on the regulatory system for patent reforms. The USPTO enforcement strength was improved by the increased number of personnel to improve on the global intellectual property protection. In 2006, USPTO attached several IPR experts to several countries including China, Egypt, India, Thailand and Russia. The IPR experts are expected to provide assistance to businesses and cooperate with local authorities to curb piracy and counterfeiting. 
In addition to enforcement, the USPTO also participated in free trade agreement negotiations with Singapore, Korea, and Malaysia. The recently concluded U.S- Korea FTA and Singapore-U.S FTA agreements provide for a high level of IPR protection for trademark and digital copyrights, tough penalties for piracy and counterfeiting.
The STOP (Strategy Targeting Organized Piracy) by the United States is an interagency initiative to engage private sector and international partners on the issues related to IPR. The objective of STOP is to empower local businesses to better protect their IPR at home and abroad and to engage trading partners in efforts to enforce global counterfeiting and piracy. In particular, the STOP initiative is more focused in assisting SMEs in protecting their IPRs in the United States and abroad. On October 23, 2007, the United States announced that it will work with key trading partners to set a higher international standard for combating counterfeiting and piracy by negotiating an Anti-Counterfeiting Trade Agreement (ACTA).  
The USPTO also assists several international and non-governmental organizations such as APEC, ASEAN, IIPI, and UNECE in designing and delivering technical assistance in improving the IPR. It has started several multilateral initiatives in improving the global intellectual property environment and to aid in enforcement of pirates and counterfeiting. The United States has signed several modernized bilateral mutual legal assistance treaties (MLAT) and extradition treaties to enforce intellectual property crimes.

The USPTO has also increased its technical assistance programs in China in capacity building related to civil and border enforcement. It has undertaken several technical assistance programs such as the World Customs Organization Regional Forum in Shanghai. The USPTO also shared the U.S. regulatory and enforcement system through the USPTO Global IP Academy (GIPA) with visiting delegates on the USPTO’s Visiting Scholars Program. The USPTO launched GIPA in 2006 to improve the capacity building of IPR system and enforcement globally. The USPTO Global Intellectual Property Academy will provide training to government officials on IPR related issues and in maintaining a system of IPR. The GIPA could play an important role in supporting the harmonization of IPR system in APEC region. 

Chapter 8: Competition Policy
The United States is a strong advocate of pro-competitive regulatory reform and undertakes effective enforcement of the antitrust laws. The United States will enforce its antitrust laws to ensure the U.S. markets are free of harmful anti-competitive behaviour. The system is open for foreign firms and individuals to present information of anti-competitive behaviour to U.S. enforcement agencies and seek redress in U.S. Courts. The United States will continue to ensure that the system is transparent through publication of antitrust laws, regulation, judicial opinions on antitrust matters, and annual reports by federal antitrust agencies at the websites of the relevant federal antitrust agencies.

Generally, most U.S. companies and their economic activities are subjected to antitrust laws and competition policy. In specific situations and few industries are immune to antitrust laws such as persons engaged in the production of agricultural products acting together in association to process, prepare, handle or market such products; fishing industry; business of insurance; companies that form associations for sole purpose of exporting; and groups of competing ocean common carriers, and marine terminal operators. However, it must be noted that the exemptions and immunities from the United States antitrust laws are limited.
The Department of Justice (DOJ), through its Antitrust Division, and the Federal Trade Commission (FTC) are the relevant agencies responsible for enforcing the antitrust laws. The Antitrust Modernization Commission (AMC) was set up in 2002 to examine the United States antitrust laws to determine whether they needed amendment or revision to continue to meet the demands of the modern economy. The Commission submitted its report to the President and Congress in April 2007. The AMC report concluded there was no need to revise the antitrust laws to apply different rules to industries in which innovation, intellectual property, and technological changes are central features. 
To increase awareness with the public and private sector, both DOJ and FTC issued a first set of guidelines jointly titled “Antitrust Guidelines for Collaborations Among Competitors” to address a broad range of issues related to antitrust competitions including strategic alliances, joint ventures, and other competitor collaborations. The guidelines also intended to explain how the agencies analyze certain antitrust issues raised by collaborations among competitors. The other major antitrust guidelines are given in the Horizontal Merger Guidelines and The Antitrust Guidelines for the Licensing of Intellectual Property. 

In 2001, the International Competition Network (ICN) was launched by DOJ and FTC with the competition agencies of 13 other economies. The network provides a forum for officials from both developed and developing countries to work together on matters related to antitrust enforcement and issues. The important feature of ICN is to create cooperation among its members, and between its members, and the private sector, advisors, academics, consumer groups and international organizations. The key feature of the ICN is to promote substantive and procedural convergences in antitrust enforcement and policy.
In addition to ICN, the United States is also an active participant in several international fora on antitrust competition and pro-competitive policy issues such as the APEC Competition Policy and Deregulation group, UNCTAD Interagency Group of Experts on Competition Policy and Competition Committee in OECD. The United States has actively promoted capacity building in competition law enforcement and policy by participating in and conducting workshops in several APEC economies and is cooperating with ASEAN Secretariat.
Chapter 9: Government Procurement
The APEC Non-binding Principles on Government Procurement call for transparency, value for money, open and effective competition, fair dealing, accountability and due process in government procurement. The United States, whose primary goal in government procurement is to obtain the most advantageous goods and services through a fair and transparent process, supports and implements APEC’s Non-binding Principles on Government Procurement. The United States provides national treatment to its partners in the WTO Government Procurement Agreement (GPA), the North American Free Trade Agreement (NAFTA) and Free Trade Agreements (FTAs) that include commitments for procurement covered by those agreements. Thirty-seven States in U.S. are covered by GPA. The United States provides the same non-discriminatory treatment to all suppliers from least (not all developing countries but only from lowest income countries or least developed countries) developed countries. Although restrictions may apply to procurement not covered by those agreements, all suppliers can make informed decisions on participating in a particular procurement and assess their chances of obtaining a contract award.

The United States has taken several measures to improve government procurement practices since the last IAP in 2005. As a part of the efforts under the “E-Gov Initiative,” the United States government has made various publications accessible on the internet. All FTAs the United States has signed since 2003 have included government procurement chapters 

The United States has improved the government procurement system by making its information accessible on the internet. It is presently developing an Integrated Acquisition Environment (IAE), which is an “E-Gov Initiative” that is streamlining the Federal acquisition process. Speedy completion of IAE is desired, as IEA will ultimately be a single point where Federal buyers and sellers can access information and support services. One obstacle for the government procurement system in the United States is the lack of open access to foreign firms in 13 U.S. States, which are not covered by the GPA. It is advisable for the U.S. government to make a proposition to these 13 States in U.S. to be covered under the GPA.
Chapter 10: Deregulation/Regulation Review 
Since the last IAP review, United States has made several regulatory reforms broadly within the government agencies and also at specific sectors. The regulatory reforms of United States are based on 3 important elements of transparency, accountability of the relevant agency and good economic analysis (by undertaking cost-benefit analysis). The Office of Management and Budget (OMB) issued government-wide guidelines to promote quality standards in information disseminations by respective agencies. These guidelines are expected to provide the public with the more transparency and opportunity to feedback to the agencies on the relevance of the information. Further to improve the economic analysis of the respective reforms, OMB submitted the annual report to Congress on the cost and benefits of Federal regulations in accordance with the Regulatory Right-to-Know Act. The report also requested for public to provide feedback on improving the paperwork and also to provide nominations on promising reforms in the manufacturing sector. OMB reported that this reform in transparency led to nearly 189 reform nominations for the manufacturing sector from the public in 2004. To improve the quality of scientific information provided for policy decisions, OMB issued government-wide guidelines to enhance the practice of peer review of government science documents and bulletins. To reduce the regulatory burden on small business, OMB initiated an interagency task force to reduce the unnecessary paperwork burden on small businesses. 

There are number regulatory reforms recommended and undertaken at specific sectors since the last IAP review, which would be significant for foreign businesses and investors in the United States. It is to be noted that most of the regulatory reforms at the sectors are to improve the market mechanism for competition and investment. The regulatory reforms in electronic commerce are expected to improve investment and competition such as new streamlining procedures to promote competition in the submarine cable market. Electronic Signatures in Global and National Commerce Act (ESIGN) is expected to facilitate the use of electronic records and signatures in interstate and foreign commerce, and also to provide protection of privacy for individual health information and consumer financial information. The regulatory reforms in the telecommunication sector is expected to bring more choices, lower prices and increase innovation through the collocation rules that allow competing providers to share equipments and lease space at the local exchange Carrier’s premises for its equipment. The key regulatory reforms in agriculture include the Hazard Analysis and Critical Control Points (HACCP) to prevent food safety hazards from occurring. The U.S. Department of Agriculture and Food Safety Inspection Service (FSIS) proposed a rule to require nutrition information on labels at the point-of-purchase on raw meat and poultry products. Although most of the regulatory reforms are at the Federal level, there is less information on the regulatory reforms at the State level. The coordination of Federal and State level regulatory reforms might be important to increase competition in trade and investment. There are no major initiatives to harmonize the Federal and State level regulatory framework and the United States feels that there are advantages in keeping the diversity of the States in terms of its preferences and values.   

One area of interest to APEC could be the regulatory reforms of United States in environmental areas.  To facilitate and support business that adopts environmentally friendly business practices, U.S. Environmental Agency (EPA) relies on mix of regulatory and non-regulatory approaches. The deregulation of electricity generation has resulted in “Green power” marketers that provide electricity from a combination of fossil and renewable resources. More than one-quarter of U.S. market has a choice for “Green power”. Consistent with its audit policy, EPA may also reduce and eliminate environmental penalties for those companies that voluntarily correct and reduce environmental problems. EPA also provides support and manages several innovate projects at the state level. To complement the state and federal level activities, the National Environmental Performance Track program recognizes and rewards private and public facilities that demonstrate strong environmental performance beyond the current requirements. The United States, Canada and Mexico recently committed to cooperate to ensure safe manufacture and use of industrial chemicals. This partnership will reinforce EPA’s ongoing efforts to study and characterize the risk of chemicals that are produced in high volumes (see http://www.epa.gov/hpv/ for more information). EPA is also partnering with the Department of Commerce to help green supply chains.  The Green Suppliers Network (GSN) works with large manufacturers to engage their small and medium-sized suppliers in low-cost technical reviews that focus on process improvement and waste minimization. Other EPA initiatives emphasize, for instance, innovative approaches that encourage design for environment to promote pollution prevention with processes and formulations, green chemistry, and environmentally preferable purchasing of electronic equipment.
Chapter 11: Implementation of WTO Obligations and Rules of Origin
As of January 1, 2005 the United States has fully implemented its WTO commitments from the Uruguay Round on goods trade with respect to tariffs, agriculture, and textiles including quotas on imports of textiles and apparel. In addition, the United States has met all the notification requirements of the various WTO Agreements. On trade in services, the United States was in compliance with its obligations under the GATS, as of January 1, 1995, the date of entry into force of the WTO for the United States. The United States has since made and implemented commitments under the WTO agreements on financial services and basic telecommunications. To further advance the GATS process, as part of the negotiations under the Doha Development Agenda the United States has made substantial offers to liberalize sectors including: insurance; banking and other financial services; telecommunications and information services; express delivery: environmental services; and energy services. The United States has fully implemented the TRIPs agreement and in some cases, affords higher levels of IPR protection than required under this agreement. Concerning WTO Plurilateral Agreements, as a signatory to the WTO Government Procurement Agreement (GPA), the United States extends commitments on transparency and national treatment to the goods, services and suppliers of the Parties to the GPA in the conduct of federal government procurement covered by the GPA. In addition, 37 States in U.S have agreed to conduct their procurement in accordance with the GPA.


Since the UR came into effect, U.S. customs procedures are in accord with the disciplines in the UR Agreement on Rules of Origin (ROO). To ensure transparency in the application of ROO, information related to ROOs is made available US CBP website. The United States continues to actively participate in the WTO Agreement’s harmonization program leading to harmonization of non-preferential rules of origin. 
Chapter 12: Dispute Mediation

The approach by the United States is to pursue dispute mediation with other governments in a cooperative manner. Its approach is expected to be consistent with the Osaka Action Agenda and its obligations under the WTO, NAFTA and other free trade agreements. Since 1994, the United States has filled 70 complaints at WTO, and nearly 46 of the complaints settled. There are no further plans and improvements since the last IAP review. 

The United States has included separate chapters and provisions on government-to-government dispute resolution in the several free trade agreements such as NAFTA, United States-Singapore FTA, and United States-Chile FTA. The United States has used the procedures in the NAFTA to resolve disputes with Canada and Mexico. In addition to formal agreements, United States also uses other forums such as the Trade and Investment Framework (TIFA) with ASEAN, to discuss trade and investment issues before they become matter for formal dispute settlements.
The RTAs, FTAs and BITs also form a platform for dispute resolution between government and private firms on trade and investments. In addition, the United States is a member of the Convention on the Settlement of Investment Disputes between the States and Nationals of other States (ICSID), which provides conciliation of investment disputes. Private individuals could also use the U.S. legal system to pursue complaints against government actions. In addition to U.S. legal system, there are several general and specialized organizations in the United States that provide arbitration and mediation services for dispute resolution. The United States provides a transparency system for enacting laws and regulations and administrative procedures in terms of publications and making available the information to the public in official websites and public notices.
Chapter 13: Mobility of Business People 
The United States has passed the Enhanced Border Security and Visa Entry Reform Act of 2002 in response to the September 11, 2001, terrorist attacks. Since 2002, the Immigration & Naturalization Service (INS) functions are the responsibility of Department of Homeland Security. In 2007, United States has become a transitional member in the APEC Business Travel Card (ABTC) that allows U.S. citizens and some APEC economies to enjoy the benefits of ABTC membership in terms of expedited visa appointments at all visa issuing U.S. Embassies and Consulates, and express immigration processing through designated lanes for APEC. In 2006, the United States began recognizing the APEC Business Travel Card (ABTC) and holders from participating APEC economies have been eligible to receive expedited visa appointments at all visa issuing U.S. Embassies and Consulates, and express immigration processing through designated lanes for APEC. In 2007, the U.S. became a transitional member, which, upon implementation, will allow eligible U.S. citizens to receive reciprocal benefits from participating economies.
The United States has also initiated new regulatory visa system in terms of electronic non-immigrant visa application form and machine-readable passports (MRP) for Visa Waiver participants. The electronic submission of visa application form has reduced the transaction cost in terms of waiting time for the visa and also allows for better monitoring of the applications. The MRP has improved the security at the borders as it requires a digital photo printed or integrated chip with information from the data page contained within the passports.

The short-term “business visitor” visa is B-1, the visa to enter United States temporarily for business. Under this scheme, the business visitors from APEC accounts for nearly 59 percent of the total visa given under this category in 2006. Under the category of non-immigrant admission that allows a person to work in the United States temporarily in 2006, temporary workers from APEC account for nearly 32 percent in L visa for employees in intra-company transfers, 34 percent in O visa for workers with extraordinary abilities, 59 percent in P visa for athletes and entertainers, and 59 percent in E visa for treaty traders and investors of the total visa issued under each respective categories. 

To increase the flow of skilled temporary workers and complement the workforce, the United States adopted the H visa category. Under the category of H-1B visa for persons in specialty occupation (skilled occupations), the share of visa of temporary workers from APEC is only 28 percent of the total visa issued under this category in 2006. In contrast, the share of temporary skilled and unskilled workers from APEC under the H-2B category is nearly 96 percent of the total visa issued under this category in 2006. All relevant information on the visa procedures is available at the websites of Department of State and Department of Homeland Security. 

The United States participates in the Regional Movement Alert System (RMAS) with Australia and New Zealand. It allows countries to share information on lost, stolen and otherwise invalid travel documents, preventing the use of such documents and combat trans-national crime and terrorism. The United States also participates in the Business Mobility Group (BMG).
Chapter 14: FTAs/RTAs
As of November 30, 2007, the United States has 9 free trade agreements (FTAs) in effect that it negotiated with 15 countries (Israel, Canada, Mexico, Jordan, Chile, Singapore, Australia, Morocco, Costa Rica, El Salvador, Guatemala, Honduras, Nicaragua, Dominican Republic, and Bahrain).  The Unites States has signed FTAs with 5 countries (Oman, Peru, Colombia, Panama, Korea) and is negotiating 1 FTA with 1 country (Malaysia), and four FTAs with Thailand, SACU-5, Ecuador, and the United Arab Emirates are not currently being negotiated. The proportions of trade (exports and imports) with the countries under FTAs that have entered into force, in total US trade, accounted for 35.1 percent. FTAs with 14 countries have entered into force: Israel, Canada, Mexico, Jordan, Chile, Singapore, Australia, Morocco, El Salvador, Nicaragua, Honduras, Guatemala, Bahrain, and the Dominican Republic.  If FTAs approved by Congress but not yet entered into force (Costa Rica, Oman, Peru) are included, the percentage of US trade increases to 35.8 percent.  If FTAs signed by the United States but not approved by Congress (Panama, Colombia, Korea), are included, the percentage increases to 39.1 percent.

The United States pursues trade liberalization initiatives bilaterally and regionally through regional trade agreements (RTAs) and FTAs as well as globally at the WTO. The United States regards RTAs/FTAs and the WTO as complements to establish freer trade environment. As such, RTAs/FTAs are considered as effective trade policies to achieve the Bogor Goals of free and open trade and investment in the Asia-Pacific region. One of the special characteristics of U.S. RTAs/FTAs is the inclusion of items such as labor and environmental issues, which are not covered in the WTO. RTAs/FTAs that the United Stated have enacted are considered high-standard and comprehensive with a limited number of items excluded from trade liberalization, making its FTAs be consistent with WTO obligations and go beyond them. Due to the strong nature of U.S. RTAs/FTAs, it complements economic growth, higher living standards, greater consumer choice and economic freedom, and higher-paid jobs for the United States and its trading partners.


The United States has sought to counter the "Spaghetti bowl" effect, which would complicate trading rules and discourage international trade, by simplifying and streamlining the rules of origin used in its FTAs, in particular, by seeking to maintain maximum uniformity of the rules of origin and origin procedures.
Chapter 15: Trade Facilitation
Trade facilitation may be defined as a reduction in the transaction costs in international trade, as distinct from the effects attributable to the liberalization of trade rules. Specific measures, which fall under trade facilitation, include customs procedures, standards and conformance, mobility of business people, electronic commerce and others. Now that many countries have made substantial progress in trade liberalization, trade facilitation has begun to play an important role in expanding international trade, thereby contributing to economic growth.


The United States is currently improving its own trade facilitation regime through a number of important initiatives, including the ongoing U.S. Customs and Border Protection (CBP) Modernization Program. To facilitate the flow of commerce with trading partners, the United States includes trade facilitation provisions in its free trade agreements. The United States is also pursuing the advancement of regional and global trade facilitation in the World Customs Organization, the OECD, APEC, and the WTO.


In light of the potential benefits that would accrue from improving trade facilitation, the U.S. private sector has actively supported the initiative in the APEC’s Shanghai Accord, which was agreed by the Leaders in 2002 to reduce the transaction costs in the APEC region by 5% by 2006, and it has worked closely in crafting the Trade Facilitation Action Plan, and in selecting the reforms needed to reach the 5 percent goal. The United States Government consults regularly with private sector organizations, which provide inputs on policy matters to U.S. Government representatives on trade facilitation, and several other areas of interest to the business community.


The U.S. has made progress in trade facilitation, although it is not known if the US has achieved the target of 5% reduction in trade costs set by the Shanghai Accord. Some of the examples of advancement in trade facilitation include the followings. The United States has introduced “The Automated Commercial Environment (ACE)” in 2003. One of the many programs under ACE is the electronic funds transfer system, the Automated Clearing House (ACH), through which payments of import duties are made easily. In September 2007, US Customs and Border Protection (CBP) collected 42 percent of total adjusted collections via ACH. Electronic commerce (E-Commerce) is increasing as businesses, consumers, and governments are recognizing the benefits of completing transactions electronically. Retail e-commerce, for which the data are available, increased 18.9 percent from the 3rd Quarter of 2006 to the 3rd Quarter of 2007.
Chapter 16: Transparency
The United States adopts a very transparent system in providing the public with the necessary platform to disseminate information on rules and regulations to the general public and local and foreign investors through respective government agency websites. For example, detail legal tariff information is provided at the USTIC website. The United States has been satisfying the GATT/WTO notification requirements on trade and tariff data.  The United States also has a transparent system on its rules and regulation governing foreign investments. The information on the rules and regulations on investment into United States is provided at the government agency websites. 

The FTAs negotiated by the United States has a chapter on transparency that emphasizes the importance of the need for transparency of rules and regulations and the need for each party to publish such information governing the respective FTAs. The U.S. BITs and FTAs provide clear and transparent guidelines on dispute resolutions. 

The United States requires the government agencies to constantly review their respective rules and regulations so as to provide the public with more transparency and opportunity to feedback to the agencies on the relevance of the information. The Office of Management and Budget (OMB) issued government-wide guidelines to promote quality standards in information dissemination by respective agencies. Further to improve the economic analysis of the respective reforms, OMB submitted the annual report to the Congress on the cost and benefits of Federal regulations in accordance with the Regulatory Right-to-Know Act. The report also requested for public to provide feedback on improving the paperwork and also to provide nominations on promising reforms in the manufacturing sector.

The United States also publishes and provides information through various websites on the information on temporary visa to United States. 
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APPENDIX
I. UNITED STATES’S IAP 2007                        

QUESTIONS

GENERAL COMMENTS (USTR, Tom Reich Lead)

1. Please briefly describe the recent economic developments in the economy with reference to the relevant statistics.
Recent economic developments include: A decline in the trade deficit over the past year ending July 2007 suggests that trade will again support economic growth in the third quarter of 2007.  Based on sales data through August, growth in consumer spending appears stronger than last quarter. Consumer price inflation (excluding food and energy) has eased since last summer (2.2% over 12 months) with energy prices falling 1.0% in July. Also, the manufacturing supply managers survey recently reported continued growth and recent unemployment insurance claims are consistent with continued job growth.
*Sources: BEA, U.S. Census Bureau, Bureau of Labor and Statistics, Institute for Supply Management.
[Update, please]

2. Please briefly describe the major recent developments in trade and investment of the economy with reference to the relevant statistics as well as the major policy initiatives relating to trade and investment implemented by the economy.
  In Q2, U.S. exports as a share of GDP was near an all-time high. The trade deficit decreased to $59.2 billion in July 2007 from an upwardly revised $59.4 billion deficit in June. The goods trade deficit decreased by $0.3 billion from June to July; the services trade surplus fell by $0.1 billion. Over the past 12 months ending in July 2007, real exports have increased by over 12.3%; real imports increased by 2.6%. Also, foreign investment in U.S. equities increased significantly in Q2, while foreign FDI in the U.S. continues to be strong.

The 13 countries with which the U.S. implemented FTAs through 2006, including our NAFTA partners and Israel, account for 42.1 percent of U.S. exports. Growth in U.S. exports to 7 out of 10 countries with which the U.S. has entered into FTAs since 2001 has outpaced growth in U.S. exports to the world.

The United States continues to regard successful conclusion of the Doha Round as a top priority.  In addition, the United States has several FTAs before Congress for consideration (Peru, Panama, Colombia, and Korea.)  We are also continuing our FTA negotiations with Malaysia and look forward to the opportunity to revisit FTA talks with Thailand as well.

*Sources: BEA, Department of Commerce’s National Export Strategy (2007).

3. The US economy has been growing strongly for the past years, although the recent problem caused by the subprime loan market gives rise to uncertainty in the future economic developments. Please explain the factors leading to strong economic performance of the US, in particular the factors related to foreign economic policies. 

The strong growth of real GDP is attributable to several factors:  Over the past three years ending in December 2006, real personal consumption expenditures have grown more than 3% at an annual rate. Personal consumption expenditures have contributed about 2¼% on average to growth in real GDP while non-residential investment has contributed 0.6% over that same time period. Trade has steadily contributed to the growth in real GDP from 2004-2006 with net exports increasing. Consumer price inflation (excluding food and energy) has been stable with average inflation over 2004-2006 at 2.3%. These factors along with an unemployment rate that has steadily declined from 2004-2006 have contributed to the strong economic performance of the U.S. economy in recent years.
[Update, please]

4. The US government has pursued open trade and investment policies, contributing to world-wide economic growth. What have been the main changes in US trade and investment regimes since the last IAP in 2004? What are the key policy changes that are planned for the future? 

The U.S. has remained committed to promoting trade liberalization. Since the IAP in 2004, the U.S. has signed bilateral free trade agreements with Peru, Colombia, Panama and Korea. In addition to these FTA’s, we are rigorously pursuing the completion of the Doha round of trade negotiations.

5. How does the US view the importance of APEC as a forum? How has APEC specifically made a difference to the US market access, national treatment, and MFN policies and regulatory frameworks?  (State EAP/EP lead with input from Commerce, USTR) 

The United States considers APEC to be a vitally important forum for promoting trade and investment liberalization and facilitation in the Asia-Pacific region.  The concrete results of APEC have helped to open markets, improve the investment environment, strengthen intellectual property protection and enforcement, encourage the development of high-quality FTAs, and facilitate trade across borders.  In addition, the discussions that take place under APEC auspices, and, especially the meetings of APEC Leaders and the statements that issue from the meetings, further U.S. interests and promote regional economic integration.  
6. One of the special characteristics of APEC is its method toward the promotion of trade and FDI policies. Namely, voluntarism and peer pressure are expected to achieve these goals. What is the view of the US on this method? Does the US think that non-binding nature of the commitments should be changed to binding to achieve these goals?  (State EAP/EP  lead, with input from Commerce, USTR, NEC)


APEC functions well as a forum for diverse economies at different levels of development to discuss important trade and investment issues.  Its consensus character generally allows member economies to more candidly address issues than would be the case in a venue that yielded binding agreements.  

7. How far has the US advanced towards the Bogor Goals of free and open trade and investment by 2010 for developed economies? Please comment on the US progress in meeting the Bogor goals to date. What progress has been made since the last IAP review in 2004? What are future policies and action plans of the US to reach the Bogor Goals?  (State EAP/EP  lead with input from Commerce, USTR) 

The United States has one of the most open trade and investment regimes in the world.  It is continually looking for ways to reduce the burden of regulation and to increase the speed and transparency of decision-making.   Please refer to the Individual Action Plan (IAP) chapters for details of changes since 2004 and for future plans.

8. Please describe the US views on the causes of the slow progress of the WTO negotiations, and any views that the US may have as to specific conditions that must be fulfilled in order for the negotiations to resume and proceed.  Does the US have any plans to change its approach to trade policy as a result of the difficulties in the WTO negotiations?  (State lead TBD with input from Commerce, USTR) 
The United States remains committed to a successful Doha outcome -- one that opens markets and creates new trade flows.  WTO trade negotiations take time, particularly on an agenda as ambitious as the Doha Development Agenda.   The Doha negotiations are now at a critical juncture.  In July 2007, the Chairmen of the Agriculture and NAMA negotiations tabled draft texts containing their best judgment on the outlines of a possible deal.  In September, APEC Leaders stressed importance of moving forward on basis of these texts.  The question now is how WTO Members will use the multilateral process -- to carry work forward on the basis of these texts into a successful  agreement or to drag out the process and allow a deal to slip away.  The key to moving Doha toward success will be the willingness of key emerging economies to contribute on NAMA.  Negotiators also need to move forward the agriculture text, particularly the modalities shaping the market access contributions from both developed and developing countries. The United States will also need a strong market access outcome in services in order to build political support for a Doha outcome.
9. The US has been active in establishing FTAs. Please explain how the US considers trade and investment liberalization under FTAs, APEC, and the WTO. Does the US regard them as complements in that FTAs are building blocs to APEC, which in turn lead to the WTO liberalization?  (USTR lead with TBD with input from State, Commerce)

The U.S. seeks trade liberalization bilaterally, regionally, and multilaterally.  The U.S. has long held that these approaches are complementary, as all of them envisage trade and investment liberalization.

CHAPTER 1 – TARIFFS  (Commerce, Brenda Fisher Lead)
10. How does the United States interpret the Bogor goals in terms of reducing all tariffs and eliminate non-tariff measured by 2010/2020?

The United States continues to strongly support the Bogor Goals and believes the Busan Roadmap offers an important guide to achieving them.  As was underscored in the report to leaders on regional economic integration, which was endorsed in Sydney, Australia in September 2007:  

In 2005, Leaders developed the Busan Roadmap as a key component of the Mid-term Stocktake. The Roadmap outlined six key priorities to redefine and broaden APEC’s work and in particular to accelerate progress towards the Bogor Goals. These priorities are: (1) support for the multilateral trading system, (2) strengthening collective and individual actions, (3) promoting high-quality RTAs/FTAs, (4) implementing the Busan Business Agenda, (5) implementing a strategic approach to capacity building, and (6) utilising the Pathfinder approach better. The Busan Roadmap called for development of a comprehensive business facilitation program, with due consideration to private sector development, to include such areas as customs procedures, standards and conformance, business mobility, electronic commerce, transparency, anticorruption and corporate governance, food cooperation, security in trade, intellectual property rights protection and enforcement, structural and regulatory reform, competition policy and financial systems. 

The United States continues to seek improvements in these priority areas, which is key to reaching the Bogor Goals.
11. We are glad to note that the US has strongly advocated, and has been an active participant in, APEC efforts to liberalize trade in advance of Bogor Goals.  We highly recommend the US to lead by example by reducing tariffs in sectors with relatively high applied rates, such as agricultural and textile and clothing products (Hong Kong, China).

We appreciate Hong Kong, China’s support for U.S. efforts to reduce tariffs and see a successful Doha Round as an extremely important opportunity for achieving additional significant reductions multilaterally.
12. The IAP of US states that “The United States continued staging down annual bound tariffs as agreed in the Uruguay Round of Trade Agreements”. Can United States provide an update on the reduction of bound tariffs for the past 4 years?

In 2005, the United States completed the implementation of all Uruguay Round tariff reductions still being phased in.  In 2006, the United States eliminated the applied tariff on multi-chip integrated circuits, and has committed to eliminate the bound tariff on these products when a substantial number of trading partners do the same.  
13. Can United States provide an update on the improvement of the tariffs rates for the past 4 years? How will the APEC economies benefit from these reductions?

Please see responses to questions 11 and 12.

[Please provide some examples!]
14. On July 25, 2002 the United States announced an ambitious market access proposal for agriculture, under which all WTO members would reduce tariffs under a formula approach that would result in global agricultural tariffs falling from 62% to 15%.  What is the progress made in the United States agricultural sector since the announcement in 2002?
The United States gives a high priority to completion of the Doha Development Agenda (DDA) with ambitious results in agriculture and other sectors.  Creating new trade flows through DDA commitments is fundamental to the U.S. position.  The negotiations have moved beyond the U.S. 2002 proposal as well as those proposals of other countries.  With respect to the U.S. agricultural sector, the United States is currently developing farm legislation that will replace current legislation that expired on October 1, 2007.  The new legislation should not be confused, however, with U.S. offers on domestic support in the DDA.  We realize that the October 2005 U.S. proposal will require the United States to make cuts in domestic support programs, but U.S. producers are prepared to do so if other countries are willing to cut tariffs and provide significant new trade flows for agricultural products.

15. It was stated in IAP that in 2006, the simple average tariff was 4.8 percent, down from 6.4 percent in 1996, and the trade-weighted average tariff is 1.4 percent, down from 3.4 percent in 1996. The United States has worked to progressively reduce tariffs and liberalize trade in each of the fifteen sectors selected for liberalization by Trade Ministers in November, 1997. Which are the sectors that are affected by the reduction in tariffs? Can United States highlight the priority sectors that will be targeted for tariff reductions in the future?

Of the 15 sectors (chemicals, environment, energy, medical equipment, telecommunications,  fish, forest products, gems and jewellery, toys, food, automotive, oilseeds,  rubber, aircraft and fertilizers),  liberalization took place in the Uruguay Round in chemicals, environment, energy, medical equipment, fish, forest products, gems and jewellery, toys, and rubber.   The 1997 APEC telecommunications initiative was a Mutual Recognition Agreement and did not address tariffs.  The 1997 APEC automotive initiative also did not address tariffs.  Aircraft and fertilizers were already duty-free.    Tariffs were reduced on oilseeds and food through the Uruguay Round agriculture negotiations. 
As a developed economy, the United States will cut applied rates through the formula on all dutiable tariff  lines in the DDA agriculture and non-agricultural market access negotiations.   The Falconer text on agriculture also contains the possibility to pursue sectoral initiatives.  In addition, the United States has been working through the DDA to liberalize tariffs further on chemicals, forest products, gems and jewellery, medical equipment,  and  environmental goods.  Some energy-related products are included in the DDA sectoral proposal on electronics and electrical machinery, of which the United States is a co-sponsor.    

16. In August 2002, the Trade Promotion Authority (TPA) was enacted into law. What are the objectives of TPA? Since TPA has expired in 2007, are there any initiatives to replace it?

The USG is working with Congress to obtain a renewal of TPA.  
17. The Trade Promotion Authority expired on July 1, 2007. Does this mean that the US cannot effectively participate in trade negotiations such as the DDA and FTAs?

The absence of TPA does not affect the ability of the USG to participate in trade negotiations.  Trade promotion authority -- also known as fast track trade legislation -- allows the Administration to negotiate trade agreements that Congress must approve or reject within a short period of time without making any changes.  Our chances of securing a renewal of TPA will be enhanced if we can make progress in trade negotiations.  
18. Free-Trade Agreements were completed with Chile and Singapore and took effect January 1, 2004.   The Free-Trade Agreement with Australia took effect January 1, 2005.    During 2006, Free Trade Agreements with Morocco, Bahrain, and certain Central American countries (El Salvador, Guatemala, Honduras, and Nicaragua) became effective. Please provide updates on special preferential tariffs and non-tariff barriers considered for the above FTAs.

The United States is currently in various stages of negotiation or acceptance of new FTAs with Korea, Malaysia, Peru, Panama, and Colombia.  As for existing agreements with Chile, Singapore, Australia, Morocco, Bahrain and the CAFTA partners, the only changes occurring since their implementation are scheduled staged duty reductions and updating of rules of origin to reflect amendments (effective 1/1/2007) to the international Harmonized System.  Any other amendments to these existing agreements would likely require renegotiation between or among the partner countries.  An FTA between the United States and Oman was completed nearly 2 years ago, but has not yet been ratified by Oman.
19. Can you advise which products are included in tariff quotas? Is tariff quotas substantially used in the negotiation of FTAs?

In negotiating the terms of an FTA, the United States and its corresponding partner(s) can, and often do, seek to employ tariff-rate quotas for certain agricultural products.  These can include such products and product categories as meats, certain grains, sugar, and dairy products.  The specific products targeted for such treatment will depend on the specific partner.   However, these mechanisms are used quite sparingly within the FTA framework and are applied only to particularly sensitive products as a means to provide meaningful upfront access to the exporting country, while providing the importing country a gradual transition to a liberalized trade environment under the agreement. 
20. According to the IAP, United States has worked to progressively reduce tariffs and liberalize trade in each of the fifteen sectors selected for liberalization by Trade Ministers in November 1997. Can you provide more detail on the actions taken to reduce tariffs in the fifteen sectors?

Please see response to Question 15.

21. Please provide an overview of US’s approach to the new round of WTO negotiations in terms of its offers and areas it is seeking to improve the market access.

With respect to agriculture, the United States seeks an ambitious outcome in market access in the Doha agricultural negotiations.  Studies show that the largest effects from liberalizing agricultural trade will come through market access reform.  An ambitious outcome will create new trade flows through tariff reductions and the creation and expansion of tariff-rate quotas.  The United States is very supportive of the agreement by WTO Members to harmonize tariffs by reducing higher tariffs more than lower tariffs; this has led to a tiered approach to tariff cuts. 
22. Are there any new initiatives since the last IAP review to reduce tariffs in sensitive sectors such as agriculture, textiles and clothing, leather and rubber, and natural resources? If so, what is the timeline for their implementation? 

The United States will make tariff reductions in all these areas in the context of a balanced and ambitious DDA package. 

CHAPTER 2 – NON-TARIFF BARRIERS  (Commerce, Brenda Fisher Lead)
23. In comparison with the previous IAP report, to what extent has the economy progressively reduced NTMs?  What NTMs have been removed and what new ones, if any, have been 

introduced?  How significant are they in the context of achieving the Bogor goals?

Details of US initiatives on non-tariff measures are included in our IAP.  The United States is also working through the DDA to reduce non-tariff measures.  The United States maintains a transparent regulatory process, and complies with all WTO notification requirements.    As suggested in the response to question 10, removal of NTMs is crucial to achievement of the Bogor Goals.

24. What initiatives are in place to ensure the transparency of NTMs?
The United States provides detailed information about NTMs in our annual IAP submission, including links to relevant US Government websites.  
25. We note that the US only maintains NTMs to protect health, safety, security, the environment, or to discharge its obligations under international agreements.  We appreciate the US’s commitment to maintain a transparent and accessible trade policy regime (Hong Kong, China).

No response needed.

26. Under the USA's discretionary import licensing scheme, it limits the countries from which it sources narcotic raw materials to Turkey, India, Yugoslavia, France, Poland, Hungary and Australia.  The USA then stipulates that only 20% of its narcotic raw materials can be sourced from Yugoslavia, France, Poland, Hungary and Australia.  This restriction prevents Australia's poppy growing industry (from which the narcotic is sourced) from fully exploiting its export potential.  This restriction would appear to represent an unexplained non-tariff barrier with the potential to negatively impact on Australian exporters (Australia).

Narcotic raw materials (NRM) are opium, concentrate of poppy straw (CPS) and poppy straw.  Each is obtained from the “poppy plant” (Papaver somniferum).  In licit trade, these are the raw materials from which morphine, codeine and thebaine are extracted to make pain medicines.  

The regulation that is the focus of Australia’s query is administered in conjunction with our system of import permits, declarations and quotas.  We believe it is consistent with resolutions passed at the annual UN Commission on Narcotic Drugs (CND) meetings, and that it ensures the health and safety of U.S. citizens by restricting the importation of controlled substances to that quantity necessary to meet the medical, scientific or other legitimate needs of the United States, and by monitoring the handlers of such substances.  The system is also consistent with the international obligations of the United States under the 1961 Single Convention Treaty on Narcotic Drugs; the Convention on Psychotropic Substances, 1971; and the UNCND resolutions.

 

The regulation has been reviewed several times in the intervening years, most recently in the late 1990s.  During the last review, it was decided that importation of high thebaine CPS (a form of NRM in high demand from the pharmaceutical industry) would not be subject to the sourcing restrictions established in 1981.  We understand that Australia exports this form of NRM.   

On October 4, 2006, DEA issued a notice of proposed rule-making to update the list of non-traditional supplier countries authorized to export narcotic raw materials, including opium, and extended the comment period to allow Australia additional time to respond.  The proposed rule now is currently under final review.

27. The 2002 Farm Bill included provision for the application of the dairy import assessment (DIA) to imported dairy produce but was not implemented.  The House Committee’s 2007 Farm Bill proposal currently before the Congress also includes the DIA. 

(a) What was the rationale for not implementing this provision in the 2002 Farm Bill and can the US comment on the World Trade Organisation (WTO) compliance of this measure, specifically with regard to National Treatment? (Australia)

The DIA was not implemented because of concerns that the limitation of authority for the parallel domestic assessment to only the 48 contiguous states might be considered a national treatment issue in the context of U.S. WTO obligations. 

28. Can the US provide assurance that the mandatory Country of Origin Labeling (CoOL) provision included in the 2002 Farm Bill complies with WTO rules and, in particular, that CoOL does not require a record-keeping regime that places an administrative burden on importers in excess of that applied to domestic participants? (Australia)
The United States Department of Agriculture (USDA) Agricultural Marketing Services (AMS) is required to implement the COOL provisions of the Farm Bill in accordance with U.S. law, and in a manner that will provide credible country of origin information to consumers with the least possible cost and burden to the production and marketing infrastructure.  USDA Country of Origin Labeling (COOL) was raised on the floor of the TBT Committee in Geneva on July 5, 2007.  The United States took note of the concerns expressed by several countries and pointed out that USDA, on June 20, 2007, published proposed regulatory actions in the U.S. Federal Register which provided interested parties with an opportunity to comment on a mandatory COOL program for the commodities covered under the 2002 Farm Bill.  The comment period deadline ended August 20, 2007.  The United States is committed to implement COOL in a fair and balanced manner. 
29. Australia understands that the intent of CoOL is the provision of consumer information. 

(a) In this context, can the US provide information on the range of measures considered that led to US to conclude that the proposed approach to mandatory CoOL provides the least regulatory burden to meet the objective of consumer information? (Australia)

Only firms licensed as a retailer under the Perishable Agricultural Commodities Act of 1930 (PACA) are subject to the law and are required to label covered commodities for country of origin and method of production.  According to the USDA/AMS, there are approximately 4,500 PACA licensees that operate 37,000 retail stores.  This definition excludes butcher shops, fish markets, and exporters.  Comments on COOL have been received from several parties, including Canada, on the requirements for fish and shellfish during the previous comment period.  As a result of those comments, USDA has made changes to the interim final rule, which include more flexible labeling requirements with respect to blended products from multiple origins.   However, it may be too early to determine what these specific procedures or changes, if any, may be.  AMS will provide guidance for products produced both in foreign markets and in the United States once the final rule has been published. 
30. According to the IAP, Agricultural Export Subsidies is expected to be progressively reduced in accordance with the WTO Agreement on Agriculture and based on the Uruguay Round schedule. Can you provide more detail on the action undertaken to reduce Agricultural Export Subsidies since the last review?

The WTO, as a result of the Hong Kong, China Ministerial declaration, has agreed to eliminate all export subsidies by 2013, with a substantial portion eliminated by the mid-point of the implementation period.  The United States supports the elimination of 80% of all export subsidies for both budget and quantity by the mid-point of the implementation.  Also, the WTO negotiations have resulted in an agreement that all export credit guarantee programs, with a tenor of 180 days or less, that meet agreed upon disciplines, will not be considered to be export subsidies and will not have to be eliminated.  Currently, the United States is seeking to determine the appropriate disciplines for export credit guarantee programs during the ongoing WTO negotiations. 
31. What are the objectives of US steel licensing program? Are there any changes on the import licensing on steel since the last IAP review? It is stated in the IAP that “this licensing is not intended to restrict the quantity or value of imports”. Please clarify how US steel licensing program intend not to restrict the quantity or value of imports.

The last IAP review was several years ago, soon after the steel import monitoring and analysis (SIMA) system was instituted.  The application process for the U.S. automatic steel licensing system has not changed since then, though the SIMA’s product coverage has been expanded to include all steel mill products.  

The only purpose of the licensing program is to collect and publicly share early statistical data on U.S. steel imports.  There are no fees for obtaining a license and the program imposes no restrictions on steel imports.  The licensing system is a fully automated web-based system that is designed for quick and easy use.  Most of the information is derived automatically from the applicant’s initial registration and once the needed information is correctly entered, the license is issued immediately by email. 

32. Payment of antidumping duties with interest for 10 years has been required by United States is based upon the antidumping legislation for a small quantity of bearings for repair and maintenance exported to the United States. It is requested that United States establishes an appropriate minimum quantity to exclude application of antidumping measures to small shipments (ABAC).

With the exception of imports from producers/exporters that have been found to be not selling below normal value in the United States, antidumping duty orders cover all imports of subject merchandise from a given country.  Commerce’s governing statute and regulations do not allow it to limit the application of antidumping duty measures on smaller quantities of subject merchandise from exporters that have been found to be selling below normal value.   

33. The U.S. imposes antidumping duty on imported stainless steel bar from Japan of more than 60% that makes it impossible for a Member Firm to respond to customers’ enquiries. Filing of exclusion petition to the Department of Commerce is to no practical avail since it takes more than 270 days maximum from the filing of petition to the decision of exclusion or non-exclusion plus attorney fees of US$10,000 to US$35,000. It is requested that United States revokes the antidumping duty on stainless steel from Japan (ABAC).

Individual exporters may request an administrative review of their entries on an annual basis.  The administrative review process is conducted under strict statutory deadlines, giving all interested parties the opportunity to participate fully.  

Commerce cannot simply choose to revoke an antidumping duty order.  Revocation of an antidumping duty order can, however, occur through the "sunset review" process.  Every five years after an antidumping or countervailing duty order is imposed, Commerce and the U.S. International Trade Commission conduct a five-year review, commonly known as a "sunset" review, to determine whether the order remains necessary to provide relief to the U.S. industry.  If either agency makes a negative determination, the order will be revoked.  In addition, individual exporters that have demonstrated three consecutive years of not dumping are eligible for exclusion from an antidumping duty order.  

34. An enterprise contemplating import into the U.S. of certain chemical products is concerned with the ambiguous standards of the U.S. Antidumping Legislations, which are implemented in the manner benefiting solely the U.S. industries. It is requested that the U.S. clarifies the standard of implementing Anti-dumping legislative provisions (ABAC).

There are no ambiguous standards in our antidumping law as it strictly implements the United States' obligations under the WTO Antidumping Agreement.  As such, our antidumping law does nothing more than provide for a level playing field upon which all parties may fairly compete. 

35. United States continued to implement the "Steel Import Monitoring & Analysis System” on all goods subject to the safeguard measures even after the withdrawal of the safeguard measures themselves in December 2003 until DOC establishes a substitutable system. It is requested that United States streamlines the procedure (ABAC).

The Steel Import Monitoring and Analysis (SIMA) system was originally limited to the steel products subject to the safeguard measures.  The resulting monitor proved to be very useful to the public at large and was continued after the President lifted the tariffs in December 2003.  A replacement program was established in March 2005 after evaluating 70 comments received from interested parties; these comments remain available for viewing on the SIMA webpage.  The overwhelming response favored extending and expanding the program.  

The continuation of the SIMA system allows the public at large with virtually real-time access to aggregated volume and pricing information about U.S. steel imports which they can use to assess current conditions in the U.S. market for steel products.  The system has been favorably received by U.S. and foreign steel producers, importers and steel consumers, who have found the publicly posted trade information quite useful in analyzing and participating in the market.  During the last full year of SIMA’s operation, 2006, U.S. steel mill imports reached record high levels in terms of volume and value.    

36. Can US provide information in its use of anti-dumping measures since the last IAP review (if possible over time), in particular measures in force per year, new cases initiated per year, and new measures imposed? Will US be seeking a lesser recourse to the use of anti-dumping measures in the future?

The WTO website (docsonline.wto.org) contains semi-annual reports submitted by all countries, including the United States, on their use of anti-dumping measures.  It is not possible to predict the future use of AD measures as this depends on the adequacy of information U.S. petitioning industries may bring in petitions seeking relief from injurious unfairly traded imports.

CHAPTER 3 – SERVICES  (Commerce, Andrea DaSilva Lead)

37. How does the US regard APEC’s IAPs when compared to the WTO commitments in trade in services?

The U.S. views the work and the objectives of the APEC and WTO towards progressive liberalization and transparency in trade in services as mutually reinforcing. The U.S. considers the information contained in the IAPs to be a useful guide regarding APEC economies’ current services regime and improvements to those regimes relative to GATS commitments and offers.
38. On US commitments under the GATS what are the remaining restricted (non-liberalized) sectors and the modes of supply in trade in services. What are the US offers in the DDA in trade in services, in what sectors and modes of supply?

The United States considers its current schedule among the most open in the GATS, with commitments in nearly all sectors and with minimal qualifications of those commitments.  Limitations to these commitments are primarily in the sectors of maritime transportation and the healthcare professions.  This broad sectoral coverage is complemented by very open access in the modes of supply.  Its temporary entry commitments are among the most generous of all WTO members in terms of entry categories covered and they apply to all services sectors where the United States has commitments.  

The most recent DDA offer from the United States improves upon this robust set of commitments by including new commitments in telecommunications, computer and related services, express and other delivery services, business services, higher education, transportation (excluding air and maritime) and energy services.  The revised U.S. offer responds to requests from trading partners to update existing commitments to reflect the current level of market access in areas such as financial services and professional services, to make improved commitments in sectors like logistics, professional services and translation services, and, where appropriate, to clarify the scope of existing commitments by providing direct reference to the United Nations Provisional Central Product Classification.  These new commitments are offered for all modes of supply, including U.S. horizontal commitments for mode 4.  In other cases, the liberalization or new commitment is relevant to only a particular mode of supply, such as the removal of a residency requirement in a given sector or subsector.
39. Are there cases where the US has liberalised beyond its GATS commitments? Are there any areas in which the US is considering further measures to enhance access to foreign service suppliers beyond its GATS commitments?
The United States DDA offer described above includes market access and autonomous liberalizations that go beyond current GATS commitments.  The response to question 38 above outlines the specific areas in which the United States is considering enhanced access in the GATS.
40. How does the US achieve the Bogor goal of free trade in services by 2010?

The United States views meeting the Bogor Goals as part of the same process of advancing global trade and investment liberalization to benefit all economies, as undertaken in GATS commitments and in bilateral Free Trade Agreements.  The WTO services negotiations provide a strong vehicle to achieve the objectives set forth in the Bogor agenda, such as market liberalization, an open multilateral trading system, and accelerated, balanced and equitable economic growth throughout the world.
41. In many service sectors, federal regulations and state and local regulations are not consistent. Are there any moves toward establishing the regulations which applied both at federal and state levels?

While certain regulatory authority resides with the federal government, other regulatory authority (for example, the regulation of insurance and the professions) resides with states or, by delegation, to professional bodies.  Accordingly, there is no inconsistency among federal, state and local regulations.  Although state licensing bodies maintain a variety of mechanisms to enhance cooperation and uniformity in approach among the states, with the exception of insurance regulation described below in response to question 53, there is no move to change the current allocation of authority between the federal government and the states in these matters.

42. Is there any statistics on the movements of professional personnel and business firms which help us assess the impact of service trade liberalisation?  
The World Bank has published reports that suggest growth rates in countries with fully open telecommunications and business and financial services sectors are higher than those in other countries.  Other statistical information pertaining to FDI and visa or work permit issuance may be available from individual economies, but could be difficult to compare due to differing statistical research measurements.  The U.S. Survey of Current Business, published by the Bureau of Economic Analysis at the U.S. Department of Commerce, tracks cross border services exports and imports, sales of services abroad by foreign affiliates of U.S. companies, as well as U.S. sales by U.S. affiliates of foreign companies on a annual basis.  Lastly, the UN, in conjunction with the WTO, OECD, IMF and the EC published in 2002 a Manual on Statistics of International Trade in Services, but it is unclear which economies have utilized this resource to produce current statistical measures.
43. Chinese Taipei appreciates the U.S. government’s efforts to maintain the policies of facilitating trade and investment, seeking the reduction of trade barriers and strengthening energy security in the APEC region. Chinese Taipei thinks this will definitely benefit healthy energy development in the APEC as a whole (Chinese Taipei).
The United States thanks Chinese Taipei for its constructive comments.
Chapter 3 (a:1, a:2, a:3, a:4): Business/professional Services: Legal, Accounting, Architecture and Engineering 
44. What has been the impact of US market access commitments in business services (legal, accounting, architecture and engineering) on the entry for foreign professionals?
The United States does not have a reliable means of estimating the economic effect of specific commitments.  U.S. data on the entry of foreign nationals may be found at http://www.dhs.gov/ximgtn/statistics/publications/yearbook.shtm.
45. Please summarize the residency and citizenship requirements before foreigners are allowed to practice a business/profession in the US? 
After gaining lawful entry under U.S. immigration policies, an individual must follow published requirements, regulations, licensing or other federal, state, tribal or local laws relevant to a particular profession in order to practice in the United States.  Citizenship requirements in the business and professional sectors are rare and residency requirements are not common.  Such requirements vary by sector for foreign professionals working in the United States.  For example, in some states, as set forth in our GATS commitments, there are residency requirements to receive a license to perform audits, to be licensed as a lawyer, or to be licensed to provide integrated engineering services.  In a few jurisdictions, there are residency or citizenship requirements in order to be licensed as a real estate broker.  Please consult our GATS schedule, as well as our responses to the 23 sectors in the 2007 U.S. IAP and the pertinent websites listed in that document for further details on business and professional requirements.  
46. Regarding professional qualifications, please outline the steps that the US has been taking to develop mutual recognition agreements.

Professional licensure is within the authority of the relevant state or professional bodies.  Accordingly, the negotiation of mutual recognition agreements is conducted by representatives of the profession and the competent regulatory authority together with their counterparts from other countries.  A limited number of such agreements have been concluded in the accounting, engineering, and architecture sectors.  These include an agreement with Canadian accountants, an agreement with Australian accountants, an agreement with Canadian architects, and a multilateral agreement on engineering education (the so-called “Washington Accord”).
47. The US has enacted or is negotiating FTAs with a number of countries.  What are the provisions in these FTAs for mutual recognition agreements in business/professional services?

Some U.S. FTAs provide a framework for the encouragement and support of the negotiation of mutual recognition agreements by representatives of the profession and by the competent bodies of each of the Parties.  When a mutual agreement is reached by these bodies, they may provide recommendations to a committee of representatives of the Parties, which will in turn review that agreement for consistency with the FTA.  Based on this review, the Parties may encourage their respective competent authorities to implement the recommendation within a mutually agreed time.

48. To what extent has the US reduced obstacles to allowing foreign lawyers, accountants, architects and engineers to practice in the US? 

United States federal, state, local and tribal laws, regulations, procedures and administrative rulings pertaining to professional services are widely published and made available to the public, as are immigration laws and procedures.  Inconsistencies with APEC and GATS principles, such as citizenship or residency requirements are limited, and, as outlined above in the response to question 45, are confined to certain states.  The U.S. continues to work in bilateral and multilateral fora to resolve differences with other APEC economies.
Chapter 3 (b:1, b:2, b:3, b:4): Communication services- postal, express delivery, telecommunications, audio-visual
49. Could the US please identify the laws, rules and regulations that apply to the current entry requirements, as listed in the IAP report, for both telecommunications and audio-visual services? Please advise where they are available (Chinese Taipei). 

All licensing requirements and procedures are available in the Communications Act of 1934, as amended (http://www.fcc.gov/telecom.html) and Title 47 of the Code of Federal Regulations (http://www.access.gpo.gov/nara/cfr/cfr-table-search.html). In addition, the Federal Communications Commission (FCC) explains all of its licensing procedures at http://www.fcc.gov/licenses.html and http://www.fcc.gov/ib/pd/pf/214guide.html.  Telecommunications carriers providing U.S. domestic interstate services do so under blanket authority, but transfers of control of this authorization are subject to the procedures available at http://www.fcc.gov/wcb/cpd/214Transfer/filingreqs.html.  Most license applications can be submitted to the FCC on the Internet through several licensing systems available at http://www.fcc.gov/licensing.html.

50. There appear to be no restrictions on the entry of foreign service providers in postal, express delivery, wireline telecommunications and audio-visual services. Is this understanding correct? If so, approximately what percentages of sales are undertaken by foreign service providers?

Postal and Express Delivery

Some legal restrictions apply with regard to postal and express delivery services.  A combination of criminal and civil statutes and US Postal Service implementing regulations address private service provider participation in the postal sector.  In general, the Private Express Statutes (PES) (18 U.S.C. §§ 1693-1699; 39 U.S.C. §§ 601-606) make it unlawful for any entity other than the U.S. Postal Service to send or carry letters
 over post routes
 for compensation unless postage on the matter carried by private carrier is paid in an amount equivalent to the applicable postage, or the carriage qualifies for an exception
 or suspension.  Thus, private carriage of letters is not prohibited, although, in many circumstances, the PES makes private carriage of non-urgent letters economically disadvantageous

For all other items, including those that are not considered letters, such as merchandise, newspapers, and periodicals, private carriers may accept and deliver such items, except that, under a criminal statute known as “the mailbox rule” (18 USC § 1725), delivery must be effected through means that do not involve access to mailboxes.  Postal regulations further limit access by private operators to post office boxes in US Postal Service retail units.

The U.S. Postal Service voluntarily adopted suspensions to the PES where the public interest required.  For instance, in 1979, the express delivery market for letters was opened to private competitors who carry “extremely urgent” letters.  Letters may qualify for the “extremely urgent” suspension if their value or usefulness would be lost or greatly diminished if not delivered within certain time limits.  Alternatively, the urgency of a privately carried letter may be presumed if the amount paid for private carriage of the letter is the higher of $3.00 or twice the applicable postage.  The US Postal Service has also suspended the PES with respect to most outbound international letters.  This suspension permits uninterrupted private carriage of letters entered from a point within the United States to a foreign country for deposit in its domestic or international mails, with final delivery to a destination outside the United States.  The suspension does not, however, apply to privately carried non-urgent letters that are not ultimately delivered by the destination postal administration.

The Postal Accountability and Enhancement Act of 2006 (PAEA) has added an additional exception in addition to the above suspensions, which will become effective when the Postal Regulatory Commission sets the effective date for competitive pricing rules.  The two new exceptions will allow the private carriage of letters when the price of the private carriage is equal to at least six times the rate charged by the US Postal Service for the first ounce of a single-piece First-Class Mail letter (current USD $0.41) or when the letter weighs at least 12.5 ounces (354 grams).

Telecommunications and Audiovisual

There are no foreign ownership restrictions on domestic wireline services, as long as the service is 100% wireline.  There are certain competitive safeguards applicable to international carriers that are affiliated with dominant foreign carriers.

For aeronautical, broadcast and common carrier radio licenses, no foreign government, corporation, or individual can hold a license. Also, such entities cannot directly own more than 20% of a licensee, however, such entities may own up to 25% of a corporation that controls a licensee. If the FCC makes a finding that it would be in the public interest such entities may own up to 100% of a corporation that controls a licensee. Under this process, many foreign companies have entered our market.

For additional information, please see Foreign Ownership Guidelines for FCC Common Carrier and Aeronautical Radio Licenses (http://www.fcc.gov/ib/Foreign_Ownership_Guidelines_Erratum.pdf
51. Please explain the regulations on foreign entry in wireless telecommunications? 

Section 310 of the Communications Act of 1934, as amended, requires the Commission to review foreign investment in Federal Communications Commission (FCC) radio licensees and imposes specific restrictions on who may hold certain types of radio licenses. Section 310(a) of the Act prohibits a foreign government or representative from holding any radio license. This prohibition is absolute and the Commission has no discretion to waive it. Section 310(a), however, does not expressly prohibit indirect foreign government control of licensees. A foreign government or representative may hold a controlling ownership interest in a U.S. domestic license through a domestically organized holding company under Section 310(b)(4) of the Act, provided the Commission does not find that the public interest would be served by the refusal or revocation of the license. 

Section 310(b) contains four subsections that place specific restrictions on the ownership of broadcast, common carrier, or aeronautical radio station licensees:

· Section 310(b)(1) of the Act prohibits any alien or representative of any alien from holding a broadcast, common carrier, or aeronautical radio station license. This prohibition is absolute and the Commission has no discretion to waive it. Section 310(b)(1), however, does not bar indirect foreign control of a U.S. Domestic licensee that holds licenses. 

· Section 310(b)(2) of the Act prohibits a foreign corporation from holding a broadcast, common carrier, or aeronautical radio station license. This prohibition is absolute and the Commission has no discretion to waive it. However, as with Sections 310(a) and 310(b)(1), Section 310(b)(2) does not expressly prohibit indirect foreign control of licensees.

· Section 310(b)(3) of the Act  prohibits foreign governments, individuals, and corporations from owning more than 20 percent of the stock of a broadcast, common carrier, or aeronautical radio station licensee. The Commission strictly applies the statutory restrictions of this section and has no discretion to waive the 20 percent statutory benchmark.

· Section 310(b)(4) of the Act establishes a 25 percent benchmark for investment by foreign individuals, corporations, and governments in entities that control a U.S. Broadcast, common carrier, or aeronautical radio station licensee. This section also grants the Commission discretion to allow higher levels of foreign ownership unless it finds that such ownership is inconsistent with the public interest. 

The provisions of Section 310 of the act apply to applications for initial radio licenses, applications for assignments and transfers of control of radio license, and spectrum leasing arrangements within the secondary market. 

For more details, please see Foreign Ownership Guidelines for FCC Common Carrier and Aeronautical Radio Licenses 
(http://www.fcc.gov/ib/Foreign_Ownership_Guidelines_Erratum.pdf).

Chapter 3 (e): Education services

52. Please explain the regulation on the entry of foreign service providers in primary, secondary and higher education.

Foreign entities wanting to provide education services will need to meet the same requirements as domestic entities, including qualifying under the rules of the State where the service would be provided.  These measures vary by state. They might include admission policies that observe equal opportunity for students (race, ethnicity, or gender), state regulations on the establishment and operation of a facility in the state, or accreditation of the institution and its programs.  Foreign-owned entities may be ineligible for federal or state funding or subsidies, including land grants and preferential tax treatment, and to participate in the U.S. student loan program.  

Individuals wishing to work in the United States as teachers will need to qualify under State rules as teachers, and in addition meet requirements for a visa from the Department of Homeland Security.  Once entry has been gained, teaching is regulated by state governments, whereas accreditation is a quality assurance function carried out by private organizations.  For primary and secondary education, in order to teach, and individual must hold a valid and current teaching certificate that, among other things, states the grade levels and subjects that individual is qualified to teach.  Similarly, school administrative and support personnel must have specialized certificates or other credentials that establish their qualifications.  Even though private schools are not controlled or closely regulated by the state, most of them require their teachers to be certified in order to meet accreditation requirements.

Each state and territory administers its own laws and regulations governing the certification of primary and secondary teachers.  States vary as to whether they will accept non-U.S. degrees and qualifications and whether they will certify noncitizens.  National Association of State Directors of Teacher Education and Certification (NASDTEC) provide links to all state teacher certification agencies.

With regard to postsecondary education, the regulation of faculty positions is under the authority of the individual institution.  Accreditation standards usually require that faculty appointments also meet the criteria set by the appropriate discipline or professional field in which the faculty member is to teach and/or conduct research.
Chapter 3 (g): Financial Services

53. The US has diverse regulations related to financial services. They vary from state to state. Only three states (Massachusetts, Michigan, and New York) permit all types of establishments (branch, agency, representative offices, etc). There are no federal laws or federal regulatory agencies regulating insurance except for a federal law regulating the pension operations of insurance companies. Are they any prospects of introducing federal regulations that apply equally to all states?
While insurance in the United States has traditionally been regulated at the state level, there are a number of federal regulations with respect to insurance.  It is correct that there is no federal regulator for insurance and a national license for insurance is currently
not available. On May 24, 2007, legislation was introduced in the Senate (S.40) that would allow life and property/casualty insurers to choose federal rather than state charters under an “optional federal charter” regulatory system. The legislation has been referred to the Senate Committee on Banking, Housing, and Urban Affairs. Hearings are expected by late-2007. A similar bill (H.R.3200) was introduced in the House and has been referred to the Committee on Financial Services and to the Committee on the Judiciary.  State insurance regulators continue to modernize and streamline regulations.  30 states have signed an Interstate Insurance Product Regulation Compact which represents half of the premium volume nationwide.  This compact created the Interstate Insurance Product
Regulation Commission (IIPRC) which (1) develops uniform national product standards that will afford a high level of protection to consumers of life insurance, annuities, disability income and long-term care insurance products; (2) establishes a central point of filing for these insurance products; and (3) thoroughly reviews product filings and make regulatory decisions according to the uniform product standards.  Insurance companies can do centralized filings for life insurance, annuities, disability income and long-term care insurance products.
54. While it is stated in the US’ IAP that national treatment is provided to foreign investors in their establishment and operation of financial institutions within the US in the banking sector and that non-US insurance providers, for most part, can establish as subsidiaries or branches and receive national treatment on terms of entry, we note from the US’ Schedule of Specific Commitments under the WTO General Agreement on Trade in Services (GATS) that quite a number of national treatment limitations (e.g. discriminatory excise tax, license fees and licensing/registration/disclosure requirements, citizenship and residency requirements, etc) have been inscribed therein in respect of the US’ commitments in banking and insurance services. We would be grateful for the US’ advice as to whether there exist gaps in the level of liberalization between its existing regime and GATS commitments for the relevant services, and if so, what these gaps are and whether the US would consider binding its de facto liberal regime of the sectors in this round of WTO services negotiations so as to increase the predictability of the regime (Hong Kong, China).

The United States has a complicated financial regulatory structure with financial institutions licensed and regulated at both the federal and state levels.  Many local authorities have undertaken autonomous liberalization. Our Doha Round revised offer reflects some of these changes to law and practice.

55. The US government requires foreign bank branches in the US to use after-tax earnings to reinvest in the US at a minimum ratio of 1:20, which means that the asset increase must be at least 20 times that of the after-tax earnings. Otherwise, an additional 30% branch profit tax will be imposed. Meanwhile, those economies that have signed tax treaties with the US can enjoy a favorable branch profit tax rate, e.g. 5% for the UK, German and French banks, 10% for Japanese and Korean banks, and 0% for Chinese banks. This measure has created an unfavorable operating environment for some foreign bank branches. We would like to know if there is any possibility for the US government to reduce the minimum ratio of reinvestment to after-tax earnings or to lower the tax rate of the additional branch profit tax (Chinese Taipei).
The objective of the foreign branch profits tax (which applies to all foreign branches operating in the United States, not only bank branches) is to tax foreign branches operating in the United States on a comparable basis to foreign subsidiaries operating in the United States, e.g., the tax basis for such branches is a dividend equivalent amount.  (Please see USC 26 884.)
56. According to our understanding, foreign bank branches in the US may not receive licenses to engage in trust business. We would like to know if this restriction also applies to domestic banks, and if the US government has any plans to lift the restriction (Chinese Taipei).
Foreign bank branches in the United States may engage in a trust business, provided the licensing authority permits such activity.  While federally licensed agencies may not engage in trust activities, federal branches may do so.  Additionally, most states allow branches to engage in trust activity, including New York.  Please consult the U.S. GATS schedule to see the list of states that do not permit trust powers for state-licensed institutions.  For those few states (e.g., California Financial Code 1755(b)) that do not permit branches of foreign banks to engage in trust activity, a foreign bank could establish a federal
branch in such a state and engage in trust activities through that branch.

57. According to our understanding, a foreign bank branch in Guam is not permitted to take deposits from local residents and corporations unless they have already obtained credit lines from the foreign bank branch; the deposits accepted also should not exceed the credit line. We would like to know if this restriction also applies to domestic banks, and if the US government has any plans to lift the restriction (Chinese Taipei).
The trust-territory status of Guam creates a complicated legal and regulatory regime for banks, be they Guamanian, foreign or U.S.-domiciled operating in Guam.  The question from Chinese Taipei appears to be with regard to a capital-equivalency requirement that is imposed on foreign banks operating in Guam under a Guam-issued banking license.  As
such, it does not appear to be a requirement that is regulated or under the purview of the federal government.  However, the Office of the Comptroller of the Currency (OCC) has the authority to issue a national branch license to a foreign bank wishing to operate in Guam and such a requirement would not effect a foreign bank operating in Guam under a national license (see 12 USC 42).

The Guamanian authorities may be contacted directly at: https://www.guamtax.com/about/regulatory.html <https://www.guamtax.com/about/regulatory.html;jsessionid=RuavqmnitXBUW_EoOIucuUvMzI+u7MQ4z1hD4+ke0vg=>.

Chapter 3 (h): Health Related and Social services

58. Is the US considering the introduction of a mutual recognition agreement (MRA) in medical services so that foreign doctors are allowed to practice in the US?

Medical services are regulated at the State level.  At this time, we are not aware of any considerations by the relevant competent authorities regarding the negotiation of an MRA.  The American Medical Association (AMA) maintains an informative website regarding licensure, continuing education and other issues pertaining to qualification and employment as a medical doctor, available at: http://www.ama-assn.org/ama/pub/category/2543.html.  

Chapter 3(i): Tourism and Travel Related Services

59. In the past several years, tourism has been affected by crises such as natural disasters, acts of terrorism, etc.   Since we reckon the need to travel so deeply ingrained in modern society, it is necessary to make security concerns compatible with the freedom of travel, keeping travelers from being dissuaded by overly onerous constrains.  We hope the US is able to make further improvements regarding inspection at points of entry to make the process easier for visitors entering the territory (Hong Kong, China).

In order to create a transparent and welcoming entry process for all visitors, the U.S. Department of Homeland Security and the U.S. Department of State, in partnership with the private sector and State and local governments, have introduced a pilot “model airport” program to ensure a more welcoming environment for foreign visitors.  The pilot projects at Houston Intercontinental Airport and Washington-Dulles International Airport entail such features as customized video messages for the public with practical information about the entry process, improved screening and efficient movement of people through the border entry process, and assistance for foreign travelers once they have been admitted to the United States.  The U.S. Government is working to create a better, more transparent process from the time a visitor requests a visa through arrival in the United States.

Chapter 3: Transport Services: Maritime

60. We are disappointed to note that the US has still not made any offer with respect to maritime transport services for the current round of the WTO services negotiations despite the general openness maintained by the US on international maritime transport market.  Given the significant benefit of the substantial liberalization of this sector to the conduct of world trade and in turn to the global economy, the lack of offers in this sector clearly runs against the US’ leading role in pursuit of successive trade liberalization in the current round of multilateral negotiations.  We sincerely urge the US to consider making commitments in this important sector in this final phase of the negotiations (Hong Kong, China).

We appreciate Hong Kong, China’s concern but consider that the U.S. negotiating position in the WTO should be addressed within that forum alone.
The United States already has a very open international maritime transport regime.  Ninety-seven percent of U.S. international waterborne trade is carried on foreign flag vessels. All U.S. port services are available on a non-discriminatory basis and are not subject to government control. U.S. ports are open to ships of nearly every country.  The United States maintains a high level of liberalization (including transparency) in its maritime sector.  

61. Merchant Maritime Act (Jones Act) of 1920 mandates retaliatory measures against discriminatory actions by foreign governments that violate the interests of US shipping. Decisions to retaliate are made by the Federal Maritime Commission. Unilateral action based on this act appears to violate the GATT rule.
The United States is in compliance with GATT rules.
62. The Alaska Power Administration Asset Sale and Termination Act, which was passed in November 1995, obligates the use of US ships with US-national crews in the export of Alaskan crude oil. This has been criticized as violating the WTO Ministerial Decision on not applying new measures during the negotiation period of the Doha Development Agenda.
Lifting the prohibition against exporting Alaskan oil in 1995, which is still in effect, removed a significant distortion of the oil market, which yields economic benefits. Less than 4 percent of North Slope oil trickled to Asia between 1996 and 2000, before the flow shut off almost entirely. Since then, the only export was a single tanker in 2004, which delivered a load of oil to China en route to getting repaired at an Asian port. Since that time all Alaskan crude oil production has moved to the U.S. West Coast market for refining and domestic consumption.

63. The Maritime Security Program (MSP), which has been in operation since 1996, provides subsidies amounting to $100 million a year to certain US-registered vessels over ten years. This distorts free and fair competition in the international maritime transport market. 
The international maritime transport markets in the United States are predominantly open.  The United States does not maintain a fleet of subsidized vessels for international commercial purposes. Limited payments are made to selected vessel owners who agree to make their vessels available for national defense sealift purposes
Chapter 3 (l): Energy

64. As indicated in the Annual Sector Report, Operational Requirements for Energy Services Section, Improvements Implemented Since Last IAP, “…There is a two-year-transition-period, in-which an applicant may choose among the Traditional Licensing Process (TLP), Integrated Licensing Process (ILP), or, with Commission approval, the Alternative Licensing Process (ALP)….” What differentiates these three licensing processes? Are there any criteria or specific restrictions for the licensing requirements? (Chinese Taipei)
The three-fold licensing procedures to which the Chinese Taipei delegation refers are FERC licensing schemes for hydropower dams. In response to this question, the three licensing processes are described below, however please note that the two-year transition period referred to in the question has already expired. As of July 23, 2005, the Integrated Licensing Process (ILP) is the default process for filing an application for an original, new, or subsequent license.  Commission approval is needed to use either the Traditional or the Alternative Licensing Processes described below.
Integrated Licensing Process (ILP): The ILP efficiently front-loads all potential conflicts with tribal sovereigns or other stakeholders by requiring the applicant to file a “Pre-application Document” (PAD). This gives notice of intent to file a license application and ensures a defined time frame during which to iron out all potential conflicts. After public meetings to discuss potential conflicts in proposed study plans, the applicant files a revised study plan with the FERC. Pending study results, the applicant then files paperwork leading up to a final license.

Traditional Licensing Process (TLP): Applicants wishing to construct new hydroelectric projects issue initial stage consultation documents and obtain written comments from indigenous tribes, while applying for any necessary dispute resolution measures from the FERC. Applicants complete all necessary studies, providing draft applications and study results to resource agencies and tribes. Should tribes disagree with results of applicants’ studies, applicants will hold meetings to resolve.

Alternative Licensing Process (ALP): This process places a heavy emphasis on communication among affected entities. An applicant can tailor the pre-filing consultation process to the circumstances of each case. It allows for a flexibly tailored procedure suited to the particular needs of stakeholders. 

More detail on these hydropower licensing procedures is available at: http://www.ferc.gov/industries/hydropower/gen-info/licensing/licen-pro.asp 

CHAPTER 4 – INVESTMENT  (USTR, Frances Huegel Lead)
65. To what extent has the economy provided MFN and national treatment in investment?  To what extent does the economy allow for any use of performance requirements that distort or limit the expansion of trade and investment?  
Nondiscriminatory Treatment: The United States has one of the most open investment regimes in the world.  It is one of the world’s largest hosts and sources of foreign portfolio and direct investment.  The United States provides nondiscriminatory treatment to foreign investors in almost all sectors of its economy, and it allows foreign equity participation in virtually all sectors and types of firms.  Exceptions are clearly defined, narrow in scope, and limited in number; they are described in the most recent edition of the “Guide to the Investment Regimes of the APEC Member Economies.”  

The United States also offers non-discriminatory treatment to its FTA and BIT partners.  The national treatment provision of FTA investment chapters and BITs obligates a party to accord to investors and their investments treatment that is no less favorable than the treatment it accords in like circumstances to its own investors and their investments with respect to the establishment, acquisition, expansion, management, conduct, operation, and sale or other disposition of investments.  The most-favored-nation treatment provision provides that each party must accord treatment that is no less favorable than the treatment it provides in like circumstances to investors and investments of third parties with respect to the establishment, acquisition, expansion, management, conduct, operation, and sale or other disposition of investments.

Performance Requirements: In recent decades the United States has only rarely imposed performance requirements on foreign or domestic investments.  The United States did not notify the WTO of any measures under the TRIMs Agreement.  

In addition to the requirements prohibited by the TRIMs Agreement, the NAFTA, subsequent U.S. FTAs, and the BITs negotiated since 2004 prohibit the imposition on investments of requirements to: 

· transfer proprietary knowledge; or

· supply a particular regional market exclusively from the territory of the host country.

The performance requirements obligation of U.S. FTAs and BITs does not, however, prevent parties from requiring adherence to environmental laws or from giving advantages to investors who train and employ workers, locate production in a particular area, supply a particular service, construct or expand particular facilities, or carry-out research and development in their territory.  

We are not aware of any existing requirements inconsistent with the obligations of these agreements.
66. What is the share of foreign investment into the United States accounted by each of the main types of FDI: Greenfield, M&A, expansion? What are the sectors in which each type of FDI is mainly found?
The United States can provide data to show foreign investment in the United States by industry, but does not collect data representing the amount of foreign investment by type of investment activity (i.e. “greenfield”, M&A and expansion).  Detailed information on foreign investment in the United States by industry is available at www.bea.gov/international/index.htm.

67. What is the share and contribution of foreign affiliated firms to GDP and production, total employment, total sales, exports and imports?

In 2005, preliminary estimates of value-added by majority-owned nonbank U.S. affiliates of foreign companies was US$539,869 millions, representing a 5.6% share of U.S. private industry value-added.  These firms employed over 5,085 thousands of workers, representing a 4.4% share of U.S. private industry employment. Total sales were $2,495,380 millions.  In 2003, foreign receipts by U.S. affiliates were $16,693 millions, and foreign payments by such affiliates were $12,618 millions.  In 2005, 19 percent of U.S. exports of goods were by foreign affiliates and 27 percent of U.S. imports of goods. (See: BEA “U.S. Affiliates of Foreign Companies, August 2007”.)

68. How useful are the APEC efforts in the investment area, such as non-binding investment principles and Menu of Options for Investment Liberalization and Business Facilitation to the United States? Have they been actively referred to in designing and implementing changes to the US investment regime? In particular, to what extent has the US implemented the non-binding investment principles on non-discrimination, national treatment, and entry and sojourn of personnel?

Long-standing foreign investment policy in the United States is consistent with APEC’s Nonbinding Investment Principles.  The United States Government proactively maintains a domestic investment environment significantly free from restrictions that might be inconsistent  with the open investment principles reflected in APEC’s Nonbinding Investment Principles, including those regarding non-discrimination, national treatment and entry and sojourn of personnel.  It has actively sought and will continue to promote investment liberalization through the inclusion of high standards of investor protection in FTAs and BITs.  In the ongoing GATS negotiations, the United States has advocated the continuing reduction of barriers to investment by foreign services providers.  

The United States will continue to support efforts to promote compliance with the WTO Agreement on Trade-Related Investment Measures (TRIMs Agreement) and APEC activities related to investment, such as the work of the APEC Investment Experts Group.

69. In this year’s IAP it is noted that the United States has largely met the goal of the Bogor Declaration with respect to free investment. What is the definition of “free investment” in the Bogor Declaration that the United States adopted? What are the remaining areas that have to be liberalized to achieve free investment?

The United States agrees with the elements and standards identified by APEC economies as the appropriate goals of a “free investment” regime.  These standards include: nondiscriminatory treatment; freedom from performance requirements; free transfers associated with an investment; treatment in accordance with the standards of customary law, including with respect to expropriation and compensation; strong intellectual property protection; a domestic regulatory regime that supports and encourages competition; and effective means of resolving disputes domestically and in its international investment agreements.


While the United States investment regime is not entirely free of measures inconsistent with the standards identified in APEC, it is among the most open investment regimes in the world, and very few areas remain to be liberalized.  Most of those sectors are activities that are similarly sensitive throughout the world, such as maritime and air transportation.  In other cases, the United States offers reciprocal treatment, including through our FTAs and BITs, such as for cable and satellite services and access to fisheries.

70. What is the US Government’s view on investment incentives provided by state and local governments? Are they regarded as undesirable because they distort resource allocation? If so, does the US Government persuade state and local governments to abandon investment incentives? 

Under the U.S. federal system, investment incentives are within the authority of state and local governments and the U.S. federal government does not take a position on those incentives.

71. The Exon-Florio Amendment of the Defense Act of 1950 provides for the initiation of investigations of acquisition, mergers, and takeovers of US firms by foreign persons or entities and authorizes the President to suspend or prohibit transactions that threaten US national security. The Exon-Florio Amendment may be considered to discourage investment because it reduces transparency of the investment regime. What is the US response to such claim? Is the case of Dubai Ports World in 2006 an example of its discouraging effect? Please explain the definition of national security in the discussions of investment.
The Committee on Foreign Investment in the United States (CFIUS) implements Exon-Florio on authority delegated by the President.  Pursuant to the United States’ commitment to an open investment policy, CFIUS conducts its reviews of foreign acquisitions of U.S. companies in a narrowly-tailored manner that focuses on national security.  Indeed, CFIUS reviews only a small percentage of foreign direct investments into the United States and imposes heightened scrutiny on an extremely small percentage of such transactions.  Moreover, as evidenced by the recent passage of the Foreign Investment and National Security Act of 2007, CFIUS remains a disciplined, efficient, narrowly focused process that works to resolve issues rather than prohibit transactions.   CFIUS seeks to provide transparency consistent with its statutory obligation to protect the national security and the confidentiality of information and documentary material filed with it.  The United States considers that the rigorous and targeted manner in which CFIUS operates has not acted to discourage investment but, on the contrary, has helped facilitate the United States’ commitment to an open investment policy. 

72. Formulation of the policy is one thing, and its implementation is another. Indeed, many foreign companies complain with regard to the implementation of investment policies. For example, obtaining a work visa for foreign employees sometimes takes much time. Are there any ways that such facilitation problems may be reported to the US government for possible solution?
In January 2006 the Secretary of State and the Secretary of Homeland
Security announced the Rice-Chertoff Joint Vision Initiative, designed to facilitate the visa process for the foreign employees, partners, and customers of U.S. businesses.  

 

To decrease the wait time for visa appointments for travelers all U.S.
embassies and consulates have established procedures to expedite the
processing of business visas.  U.S. officials are also working closely
with American Chambers of Commerce in over 100 countries to expedite the
visa process for bona fide business travelers. 

To help implement the goals of the Rice-Chertoff Initiative, the
Department of State has established a Business Visa Center to facilitate visa
application procedures for businesses in the United States and their
foreign partners and customers. The Center handles requests from businesses for information and assistance in cases involving business travelers. Based on feedback from users, the Center will seek to better meet the needs of the business community.

CHAPTER 5 – STANDARDS AND CONFORMANCE  (USTR, Julia Doherty Lead)

73. The FTAs include provisions on trade and the environment.  Specifically, each country agreed to avoid relaxing environmental laws to encourage trade and affirmed their belief in the principle of sustainable development, and agreed to strive to maintain high levels of environmental protection and to improve their environmental laws.  Each side also agreed to a provision on effective enforcement of its environmental laws, and to settle disagreements on enforcement of these laws through a dispute settlement process. Is there any progress made in terms of environmental improvements since the implementation of the FTAs?
The United States believes the substantive issues posed in this question lie outside the realm of Standards and Conformance.  However, we would like to note that the United States continues to work with foreign regulators to assist economies in the region with development of sound environmental regulations, standards and enforcement regimes that can facilitate environmental improvements.
74. The weights and measures system in pounds and yards (not based upon the international standard) is blocking businesses. The framework for introduction of metric measurements was introduced by "The Metric Conversion Act of 1975" without however making it compulsory by private business sectors. The diffusion rate remains only at about 20% without any sign of further progress. It is requested that United States to shift to the metric system as soon as possible. It is requested that it harmonizes its measurement system to ISO as it increases the cost to suppliers. (ABAC).

The metric (SI) system of measurement has been designated as the preferred system of measurement for trade and commerce by U. S. law (15 USC 205b, et seq.). The U.S. National Institute of Standards and Technology (NIST) continues to promote the use of the metric system (SI) throughout the economy; work to remove barriers to voluntary metric system use; and increase public metric system understanding through educational information, guidance, and in government publications.

Over 95 percent of U.S. states now permit the use of metric-only units on packages that are subject to their exclusive jurisdiction, including automotive accessories, clothing, and household furnishings. NIST is working with two remaining states (Alabama and New York) to encourage these jurisdictions to amend their laws and regulations to permit voluntary metric-only labeling. NIST continues to undertake efforts to develop industry and public support for an update to the Fair Packaging and Labeling Act (FPLA) that would permit metric-only labeling.
NIST promotes the metric system in trade and commerce throughout the United States and especially encourages its use by the Federal agencies. NIST recently assisted the National Aeronautics and Space Administration (NASA) in studies of its metric use policies. NASA announced in early 2007 that it will use metric measurements for all operations to and on the lunar surface when it returns to the moon with its international partners. This decision will result in increased metric system (SI) use among NASA engineers and technical staff, contractors and the U.S. aerospace industry.

U.S. domiciled standards developing organizations have made available various resources providing guidance, where appropriate, on the use of SI units, and conversion of existing non-SI units to SI units for standards development and revisions under their purview.

For further information regarding the U.S. metric system (SI) activities, please visit the NIST Metric Program website at http://nist.gov/metric

75. It is stated in the IAP that “The United States employs a range of conformity assessment approaches and not view mutual recognition arrangements as universally desirable”. Please provide the rationale for this approach and how this approach is adopted in the recent FTAs with United States.

The United States recognizes a broad range of mechanisms exist to facilitate the acceptance of conformity assessment results.  Recent U.S. free trade agreements reflect this policy. The negotiation of government-to-government mutual recognition agreements (MRAs) and their implementation can be a labor-intensive process.   It has been also been well-documented that key considerations and factors for the conclusion of effective MRAs between governments may include: sound regulatory infrastructure; sufficient volume of trade in specific sectors between the parties involved to justify the high administrative costs and the generally long-term nature of the negotiations; tangible economic benefits; interest and support of stakeholders; underlying compatibility in the regulatory systems of the potential MRA parties; resource implications of MRA negotiation and implementation; and a confidence-building approach, in particular, where the technical competence of the two parties is not equivalent.  The U.S. experience has been that the federal government cannot respond positively to all MRA‑related requests.  Therefore, it has been determined that clear domestic criteria for MRA activity are important to ensure that this activity reflects U.S. economic interests.  

76. The United States has multiple programs to assist economies in the region with development of sound regulations, standards and conformity assessment infrastructure, in fulfillment of the objectives of the WTO TBT and SPS Agreements. Can United States provide more details on these programs?

The United States works actively with many APEC economies on good regulatory practices as well as specific aspects of standards and conformity assessment.  Within the United States Government, the Office of the U.S. Trade Representative (USTR) leads the interagency Trade Capacity Building Committee. USTR’s interest in this area is in supporting trading partners in negotiations and in meeting their WTO accession and FTA obligations.  USTR does not actually deliver assistance but instead utilizes other USG agencies to deliver accession and FTA support.  

The U.S. Trade and Development Agency (USTDA) increasingly supports standards-related education projects with key U.S. trade partners.  Since 2006, TDA has provided support to Vietnam as a new WTO member working to comply with its TBT and SPS commitments.  USTDA funding also helped to establish a U.S.-private sector run standards and conformity assessment institute in China.   

The National Institute of Standards and Technology (NIST), a part of the Department of Commerce, coordinates standards activities among U.S. federal government agencies and those of the federal government agencies with the U.S. private sector.  NIST has conducted 50 Standards in Trade Workshops in the last decade, educating 1000+ foreign officials about U.S. standards and conformity assessment practices.  NIST often hosts visiting foreign delegations in discussions on standards issues.  NIST operates the U.S. TBT Enquiry Point and will make a presentation at a November 2007 Enquiry Point workshop organized by the WTO TBT Committee.

Also within the Department of Commerce, the International Trade Administration (ITA) works to ensure market access for U.S. goods.  In the standards area, ITA can facilitate exchanges between U.S. private sector experts and foreign governments.  The Commercial Law Development Program (CLDP) provides technical assistance in the commercial law arena to the governments and private sectors of transitional countries in support of their economic development goals. 

USAID is another significant player, often carrying out programming for other U.S. agencies.  USAID programs are demand driven meaning that USAID responds to the requests of foreign governments, with work carried out by the individual USAID Missions.

Among the programs administered by USDA are the Cochran and Norman E. Borlaug Fellowship Programs.  The Cochran Fellowship Program provides training opportunities for senior and mid-level specialists and administrators concerned with agricultural trade, agribusiness development, management, policy, and marketing program from the public and private sector; all training occurs in the United States.  The Norman E. Borlaug Fellowship Program provides training and collaborative research opportunities through exchanges for entry-level international agricultural research scientists, faculty, and policy makers from developing and middle-income countries; fosters collaborative research to improve agricultural productivity; facilitates the transfer of new science and agricultural technologies to strengthen agricultural practices; and addresses obstacles to the adoption of technology such as ineffectual policies and regulations.  Additionally, USDA has carried out various technical assistance activities to several emerging markets that include organizing workshops and seminars on the WTO SPS and TBT Agreement obligations and administration; sponsoring speakers and participants in those workshops; sponsoring officials to attend international fora and WTO Committee meetings; and hosting governments officials, academia, and business leaders to visit the United States to give them the opportunity to consult with U.S. Government, trade-association, and industry officials.  

In addition, the U.S. Consumer Product Safety Commission has cooperated with the Chinese General Administration of Quality, Supervision, Inspection and Quarantine to address consumer product safety concerns for Chinese goods entering the U.S. market.   The Federal Communications Commission, the National Highway Traffic Safety Administration and the U.S. Environmental Protection Agency also have cooperative programs with foreign regulators.

In addition to programs focusing on the WTO SPS and TBT Agreements, USDA administers the Cochran and Norman E. Borlaug Fellowship Programs.  The Cochran Fellowship Program provides training opportunities for senior and mid-level specialists and administrators concerned with agricultural trade, agribusiness development, management, policy and marketing programs from the public and private sector.  All training occurs in the United States.  The Norman E. Borlaug Fellowship Program provides training and collaborative research opportunities through exchanges for entry-level international agricultural research scientists, faculty and policy makers from developing and middle-income countries; fosters collaborative research to improve agricultural productivity; facilitates the transfer of new science and agricultural technologies to strengthen agricultural practices; and addresses obstacles to the adoption of technology, such as ineffectual policies and regulations.
In addition, the U.S. Consumer Product Safety Commission has cooperated with the Chinese General Administration of Quality, Supervision, Inspection and Quarantine to address consumer product safety concerns for Chinese goods entering the U.S. market.   The Federal Communications Commission, the National Highway Traffic Safety Administration and the U.S. Environmental Protection Agency also have cooperative programs with foreign regulators.

77. It is requested that United States provide more updates on the compliance with the WTO Agreement on Technical Barriers to Trade and Agreement on the Application of Sanitary and Phytosanitary measures.

The United States is in compliance with our WTO obligations relating to TBT and SPS. As a signatory to the Tokyo Round Agreement on Technical Barriers to Trade, the United States provided its Statement on Implementation in TBT/1/Add.1 (14 April 1980).  Title IV of the Trade Agreements Act of 1979 (Public Law 96-39), the legal basis on which the Agreement was implemented in the United States, and the U.S. Administration's Statement of Administrative Action, which sets forth a detailed plan to guide the Executive Branch in implementing Title IV, is contained in that document.  The Tokyo Round Agreement entered into force for the United States on 1 January 1980.  Conforming amendments to that legislation were made with the passage of the Uruguay Round Agreements Act (Public Law 103-465).  Few changes were required in the administrative regulations, practices and procedures to implement the Agreement.  In fact, the Statement of Administrative Action, which accompanied Title IV of the Trade Agreements Act of 1979, was reproduced as an attachment to the Statement of Administrative Action accompanying the Uruguay Round Agreements Act.  The WTO Agreement entered into force on 1 January 1995.

78. United States does not participate in the APEC Mutual Recognition Arrangement on Conformity Assessment of Foods and Food Products (APEC Food MRA), the APEC Mutual Recognition Arrangement on Conformity Assessment of Electrical and Electronic Equipment (APEC Electrical MRA) or the APEC Arrangement for the “Exchange of Information on Food Recalls”. Can United States provide the rationale for not participating in the above? Is there any further improvements expected in this area?

With regard to the APEC Food MRA, the United States believes that this type of work is more effective if pursued based on WTO Members' obligations under the WTO SPS Agreement to effectively participate, develop, and adopt standards in the Agreement's recognized international standard-setting body on food safety:  the Codex Alimentarius.  Given FDA and USDA's limited resources, the United States instead chooses to put its efforts towards results in this and other recognized bodies, including the World Organization for Animal Health (OIE) and the International Plant Protection Convention (IPPC). 
CHAPTER 6 – CUSTOMS PROCEDURES  (DHS, Robert Chu Lead)

79. Please outline United States current status in implementing each of the SCCP (Sub-Committee on Customs Procedures) CAP (Collective Action Program) items. For those items that are not fully implemented, what is the economy’s target completion date?
The U.S. has implemented all items under Customs Procedures CAP. The U.S. continues to develop and improve actions under each of the CAP items.

80. Is there provision for independent judicial review of United States Customs’ decisions on appeals against decisions made on customs matters?  If so please outline the process involved in the independent judicial review.

Section 1581 of Title 28 of the U.S. Code specifically provides that importers can appeal certain decisions made by CBP (as well as the Department of Commerce) to the U.S. Court of International Trade, a court of national jurisdiction under article III of the U.S. Constitution.  In addition, section 1582 of Title 28 of the U.S. Code specifically provides appeal rights to the Court of International Trade from certain civil actions commenced by CBP against importers, i.e., penalties, collections on bonds, and actions to recover customs duties.  The decisions of the Court of International Trade, can be appealed to the U.S. Court of Appeals for the Federal Circuit, and that court's decisions are subject to appeal to the U.S. Supreme Court.

81. Please briefly outline how the United States complies with the APEC Transparency Standards in respect of customs procedures.

Customs and Border Protection regulations are published in the Code of Federal Regulations and are publicly available. Changes or additions to those regulations and established Customs practices are published in the Federal Register and the Customs Bulletin.  The Federal Register is available on the Internet at www.access.gpo.gov. 

Customs and Border Protection regulations are posted on the Customs and Border Protection website. Changes and additions are posted on a regular basis.

Customs and Border Protection makes available a large variety of booklets, leaflets, pamphlets, and brochures to assist the trade community.  This information is also available on the Customs and Border Protection website.

Customs and Border Protection welcomes public comments and posts on its website how to submit comments.  Customs and Border Protection maintains a website, www.cbp.gov that is updated daily.
82. Please explain inter-country connectivity of the paperless trading system adopted by the United States such as ASC (Automated Commercial System). To what extent, is paperless trading used in US exports and imports?

The Automated Commercial Environment (ACE) is revolutionizing the processing of goods imported into the United States.  Through the implementation of ACE’s integrated, fully automated information system, import and export data are being collected, processed, and analyzed more efficiently than ever before.  CBP is replacing excessive and burdensome import procedures with a streamlined process, bolstered by better coordination among government agencies, and between CBP and the trade community.

83. Recognizing the importance of secure trade, measures applied for that purpose would become barriers to foreign trade. How does the United States deal with these conflicting problems in light of the importance of free trade? Can the US treat APEC member economies preferentially, if they are proven low-risk traders?

Both the APEC Framework for Secure Trade and the WCO Framework for Secure Trade recognize that securing and facilitating the international supply chain are not mutually exclusive conditions, but in actuality establish a synergy that improves supply chain efficiency and facilitates legitimate commerce. APEC economies, as implementers of the APEC Framework for Secure Trade and the WCO Framework for Secure Trade, will accrue preferential treatment respective to their level of implementation and operation.

84. In the USA, a number of initiatives are implemented and well-functioning. 100%
Cargo Inspections were adopted. Please describe how other initiatives, such
as C-TPAT, will be affected (Japan).

In August 2007, the President signed into law the Implementing Recommendations of the 9/11 Commission Act of 2007, Public Law No. 110-53.  The Department of Homeland Security (DHS) is in the process of analyzing the language to determine policy and operational implications.  DHS will be responsive in implementing the new law.  We will continue to work with our foreign government counterparts and our partners in the trade community (including terminal operators, carriers, freight forwarders, and importers) as we move forward to implementation of the law’s cargo scanning provisions.   
85. It is commendable that US Customs and Border Protection (CBP), having taken into consideration the costing implications to trade, developed two different solutions (TradeNet and Trade Virtual Private Network respectively) for taking care of two scopes of traders in the community: the large trading partners and medium to small sized traders. It is a good reference to us when implementing trade facilitation program to the trading community that mainly consists of Small and Medium Enterprises. The Automated Commercial Environment (ACE) Pilot Program is another good reference material for developing data automation and trade process projects in future. How does the mandatory self-inspection program (under Section “Integrity”) under CBP operate? How does the Administration measure the effectiveness of the self-inspection program? (Hong Kong, China)

Customs and Border Protection established the Office of Internal Affairs  (IA).   This office’s mission is to ensure the integrity of the Customs and Border Protection workforce.  To carry out its mission, IA : developed proactive integrity measures – including the development of a world-class corruption prevention program; carried out personnel security investigations; enhanced physical security programs; facilitated timely investigations and inquiries into misconduct; coordinates with other federal agencies on corruption issues; and developed a nationally-driven management inspection program.  Integrity is one of Customs and Border Protection core values.  Customs and Border Protection has instituted a comprehensive code of conduct for its employees, and has taken increased measures to ensure a continued high level of personnel integrity. 

Customs and Border Protection updated its Code of Conduct to reflect a unified border agency.  Each employee is required to complete integrity training once a year.  Customs and Border Protection has developed a mandatory self- inspection program. Comprehensive inspections of our ports and investigative offices were conducted every 5 to 6 years, now field managers must provide their own assessments of their operations every six months. Their evaluations, in turn, are checked and verified by headquarters.  Customs and Border Protection has improved the way it reports and responds to disciplining employees for misconduct. The agency replaced a weak, fractured and inconsistent allegation and disciplinary process with a new, integrated system. It's designed to stop integrity and disciplinary problems from falling through the cracks. Now all allegations of misconduct, without exception, must be reported to the Office of Internal Affairs and referred for further action.  Customs and Border Protection has updated its code of conduct to reflect a unified border agency.

CHAPTER 7 – INTELLECTUAL PROPERTY RIGHTS  (USPTO, Elaine Wu Lead)

86. FTA agreements such as that between Singapore-United States provide for a very high level of IPR protection, including state-of-the-art protections for trademarks and digital copyrights, as well as expanded protection for patents and undisclosed information.  These are supported by tough penalties for piracy and counterfeiting. These provisions incorporate the most up-to-date international standards for copyright protection.  Can United States provide an update on the progress made in the IPR protection since the implementation of the United States-Singapore and U.S-Chile FTAs? It is requested that United States also provide details on the IPR issues in the current negotiation with South Africa Customs Union, Ecuador, Malaysia, Thailand and the United Arab Emirates.

FTA agreements such as that between Singapore-United States provide for a very high level of IPR protection, including state-of-the-art protections for trademarks and digital copyrights, as well as expanded protection for patents and undisclosed information.  These are supported by tough penalties for piracy and counterfeiting. These provisions incorporate the most up-to-date international standards for copyright protection.  

As a result of the US-Singapore FTA, Singapore has raised its standard for IPR protection.  As for the South Africa Customs Union (SACU), it has been suspended, but we are currently discussing a Trade, Investment and Development Cooperation Agreement with the hope of continuing SACU at a later time.  We cannot comment on current negotiations. 

87. It is requested that Untied States provide updates on IPR developments in new fields such as biotechnology, computer-related inventions and electronic commerce.

The most recent development affecting patent rights in all areas of technology was the Supreme Court decision in KSR International Co. v. Teleflex Inc., 550 U.S. ___ , 127 S. Ct. 1727 (2007), in which the Court, while stopping short of rejecting the TSM (teaching, suggestion, or motivation) test for determining obviousness, explained that the determination of obviousness need only follow the analysis laid out in Graham v. John Deere Co. of Kansas City, 383 U. S. 1 (1966).  The Graham analysis is not limited to a rigid application of the TSM test, but also permits scientific reasoning and common sense when considering whether one of ordinary skill in the art would have found the claimed invention obvious with a reasonable expectation of success.  

The decision in Ex parte Lundgren, 76 U.S.P.Q.2d 1385 (Board of Patent Appeals & Interferences 2005) resulted in changes to the practice in the E-commerce area.  Prior to Lundgren, examiners required that inventions in the E-commerce area be directed to the "technological arts," i.e. that business methods must be tied to a computer or computer-related invention.  The Board determined that “there is currently no judicially recognized separate “technological arts” test to determine patent eligible subject matter."  This case currently serves as one of the factors for our Interim Guidelines for Subject Matter Eligibility under 35 U.S.C. Section 101.  The guidelines were published in the O.G. 11/22/2005.  The period for public commentary expired 7/31/2006.  The guidelines were incorporated into the latest revision, August 2006, of the Manual of Patent Examining Procedure at MPEP 2106, 2106.01 and 2106.02.

A decision on the patent eligibility under 35 U.S.C. Section 101 of a claim to a signal per se in In re Nuijten, Fed. Cir. No. 06-1371, was delivered recently.  Current USPTO guidelines indicate that claims to signals are not patent eligible, as they are not one of the four defined categories of invention within 35 U.S.C. Section 101: a process, machine, manufacture or composition of matter.  The Federal Circuit confirmed the current USPTO treatment.

With regard to Biotechnology, the USPTO rescinded a practice partially waiving the requirements of 37 C.F.R. Section 1.141(a) to permit examination of up to 10 patentably distinct polynucleotide sequences in a single application.

88. It is requested that United States provide updates on cooperation of IP related issues with APEC.

Please refer to notes of the 25th APEC IPEG Meeting held in Chinese Taipei, June12-14, 2007, which provides a full update of the status of all cooperative activities on IP related matters at the APEC-IPEG.

89. There is a possibility that a fair and proper economic activity is hindered by the problems caused by the first-to-invent principle adopted only by the U.S. in the world. These problems include among others the deteriorated patent quality, complex patent litigations, their skyrocketing cost, and an advent of patent stokers that swipe the huge sum of settlement money from large enterprises. It is requested that United States steadfastly with all speed pushes adoption of the patent revision bill that incorporates the principle of the first-to-file principle in line with the international harmonization of the patent legislation (ABAC).

The issue of first-to-file remains controversial in the United States.  Many advocates of the first-to-invent system argue that a switch to first-to-file may favor large entities at the expense of small entities and independent inventors because of the “race to the patent office” necessitated by a first-to-file system.  In that light, first-to-invent may be considered to be a more fair system as this system rewards the right to the first entity who actually invents the subject matter at issue.

Further, it should be recognized that the problems mentioned, such as patent quality, complex patent litigation and “patent stokers” have little, if any relevance to the question of “first-to-invent,” which is essentially a rule of priority between competing inventors.  In fact, if there is any connection, many argue that the “race to the patent office” required in a first-to-file system necessitates rapidly filed disclosures in patent applications which reduces patent quality.

Nonetheless, the United States supports proposals for patent law harmonization, both in the WIPO as well as in other venues, in which this topic is discussed.  Further, the US Department of Commerce, in its views letter presented to the US Congress has indicated that any conversion to a first-to-file system in the United States should be contingent on significant progress and international agreement in patent law harmonization discussions. This progress would include an international twelve-month grace period for inventors and provide benefits to small entities that may remedy some of the concerns noted above.  We support working with other APEC Members to achieve a near-term patent law harmonization agreement.

90. What are the current initiatives to enforce the infringement of IPR with respect to trade and investment? Are there any initiatives to enforce the infringement of IPR in internet trade?
Current initiatives to enforce the infringement of IPR with respect to trade and investment:

(1) Institutional organization

The National Intellectual Property Law Enforcement Coordination Council (NIPLECC) established in 1999, brings together the key operational entities within the federal government that are responsible for IP enforcement and is responsible for coordinating  intellectual property enforcement activities.

The Office of the U.S. Coordinator for International Intellectual Property Enforcement, established in 2005, promotes enforcement of intellectual property rights. Under the leadership of the White House, the Coordinator’s Office leads interagency initiatives such as the Strategy Targeting Organized Piracy (STOP!) and outreach with the private sector and international partners.  

(2) The STOP initiative

The STOP! initiative, announced in October 2004, is led by the White House and brings together the members of the NIPLECC and the Department of Agriculture,  and the Food and Drug Administration). The STOP! initiative, through active co-operation with US Industry, focuses on (i) empowering  American innovators to better protect their rights at home and abroad, (ii) pursuing criminal enterprises involved in piracy and counterfeiting, (iii) increasing efforts to block counterfeit and pirated goods at borders, (iv) and engaging  trading partners in efforts to combat global counterfeiting and piracy.

Since the STOP! initiative in 2004, the Department of Commerce has undertaken numerous activities to increase awareness. Efforts have in particular focused on assisting businesses, notably small- and medium-sized businesses (SMEs) in protecting intellectual property rights (IPR), both in the United States and abroad. 

· The website www.StopFakes.gov provides information on the STOP! initiative and allows businesses to file complaints about IPR-related trade problems. Such complaints are answered within ten days by a trade specialist from the Office of Intellectual Property Rights (OIPR) of the Department of Commerce. The Department of Commerce also established the 1-866-999-HALT hotline answered by IPR experts at the Patent and Trademark Office (PTO) to help businesses secure and enforce their IPR through international treaties.

· The OIPR has developed an online training program for SMEs to learn how to evaluate, protect, and enforce their IPR. The program, which benefits from the expertise of the PTO, the Small Business Administration and the Foreign Commercial Service, is to be launched summer 2007 and will be offered free of charge to interested parties. OIPR also provides guidance to SMEs through presentations and web-based seminars. 

Efforts have also involved informing rights holders about the situation of IPR protection in target countries:

· OIPR and the USPTO have together with a number of US Embassies developed country toolkits containing detailed information on  protecting IPR in Brazil, China, Korea, Mexico, Malaysia, Peru, Russia, and Chinese Taipei that can be accessed on www.StopFakes.gov or on U.S. embassy web-sites. The OIPR is working with PTO, the State Department, and software developers to create a toolkit template to encourage further coverage.

· The International Trade Administration (ITA) has established a program with the American Bar Association through which SMEs can request a free, one-hour consultation with a volunteer attorney knowledgeable in industry IPR issues for a particular country to learn how to protect and enforce their IPR. Expertise is now available for Brazil, Russia, India, China, Egypt, and Thailand. 

· USPTO has posted eight (soon to be nine) IPR attachés abroad, in China (two attachés in Beijing, a third will be posted to Guangzhou in fall 2007), Sao Paolo, Brazil, Moscow, Russia, New Delhi,  India, Cairo, Egypt, Bangkok, Thailand, and Geneva, Switzerland. These IPR attachés provide guidance to U.S. businesses regarding the country’s intellectual property protection and enforcement environment, train and implement USPTO’s extensive capacity building programs, actively participate in meetings of the World Intellectual Property Organization, APEC, and other regional/multilateral organizations, and provide IPR expertise regarding that country/region to other U.S. government agencies. 

In addition, the ITA has developed a program to promote the protection of IPR at domestic and international trade fairs. The program involves educating trade fair attendees, exhibitors, and organizers about the value of IPR.

The STOP! initiative has established effective communication mechanisms between business and US agencies on IP issues. This communication has notably been facilitated with the creation of the Coalition Against Counterfeiting and Piracy (CACP): a cross-industry group created by a joint initiative of the Chamber of Commerce and the National Association of Manufacturers. 

In response to encouragement from the Department of Commerce, the U.S. Chamber of Commerce and the Coalition Against Counterfeiting and Piracy (CACP) have released the “No Trade in Fakes Supply Chain Tool Kit”. This document, which is available online at www.thecacp.com, provides strategies that both small and large companies use to protect their supply chains from the infiltration of counterfeiters and pirates. OIPR is working with the CACP to encourage U.S. trading partners to develop similar guidelines for foreign markets.

International cooperation in intellectual property enforcement matters has also increased as a result of STOP. The US Trade Representative (USTR) and the State Department are actively promoting global enforcement of IPRs in international forums such as G8, OECD, APEC and through partnerships with France, Japan and the EU. This includes promoting the adoption of best practices for enforcement internationally and new initiatives to improve the global intellectual property environment.  Concerns related to IPR issues are moreover addressed through a trilateral Security and Prosperity Partnership (SPP) dialogue involving Canada, Mexico, and the United States.

Finally, capacity building and training is also a component of STOP. The USPTO formally launched its Global IP Academy (GIPA) in 2006. Through GIPA, USPTO provides extensive training at GIPA’s new teaching facilities at the USPTO in Alexandria, Virginia (outside Washington, D.C.). These new facilities are equipped with state of the art audio/visual and translation technologies. These programs range from training for patent examiners in specific technology areas, to IP enforcement training for judges and prosecutors. GIPA also provides extensive in-country training programs, seminars, workshops on the entire range of intellectual property protection and enforcement subjects in all regions in the world, targeting in particular countries of SE Asia, China, and Latin America.

Regarding initiatives to enforce the infringement of IPR in internet trade:

The Computer Crime and Intellectual Property Section (CCIPS) of the U.S. Department of Justice is responsible for implementing the Department's national strategies in combating computer and intellectual property crimes worldwide. Its most current initiatives in combating intellectual property infringements over the Internet are fully reported at its website, www.cybercrime.gov.  
91. How does the US law provide the standards of estimating the damages upon infringement of intellectual property rights?
Trademarks

If a defendant is shown to have committed trademark infringement or counterfeiting, the trademark holder is entitled, under the Lanham Act, to recover actual damages.  Actual damages consist of the infringer's profits from the sale of the goods, any damages sustained by the trademark holder, and the costs of the lawsuit.  In cases of intentional infringement, the court has the discretion to award a sum above the amount of actual damages, not exceeding three times such amount.  This is referred to as treble damages.  In exceptional cases, the court may award reasonable attorneys fees to the prevailing party.

In cases of intentional trademark counterfeiting, the court is required (unless it finds extenuating circumstances) to enter judgment in the amount of three times such profit or damages (whichever is greater), together with reasonable attorneys fees.  

As an alternative to actual damages in a trademark counterfeiting action, the trademark holder may elect to recover statutory damages. Under the Lanham Act, a trademark owner may elect statutory damages of not less than $500 or more than $100,000 per counterfeit mark per type of goods or services sold.  If the court finds that the counterfeiter's use of the mark was willful, then not more than $1 million per counterfeit mark per type of goods or services sold may be awarded to the trademark holder.

Copyright

Actual and statutory damages are also available in cases of copyright infringement.  Under the Copyright Act, a copyright owner can recover actual damages plus any profits of the defendant that are attributable to the infringement.  In lieu of actual damages and the infringer’s profits, and if the copyright has been registered with the Copyright Office, the copyright holder may elect statutory damages.  Statutory damages can range between $750 to $30,000 per infringed work, as the court considers just.  However, if the infringer proves it was not aware and had no reason to believe that it was infringing a copyright, the court may reduce the award of statutory damages to $200 per work; if the copyright holder proves the infringement was willful, the court can award damages up to $150,000 per work.  

Patents

According to 35 U.S.C. Section 284, a patent owner is entitled to recover damages arisen from patent infringement, with a minimum of an amount equivalent to “a reasonable royalty.”  

Damage awards may be of two basic types, compensatory and enhanced. Compensatory damages are intended to put the patent owner in as good a position as it would have been had there been no infringement.  Enhanced damages are intended to punish the accused infringer for willful conduct. Because the statute does not provide instructions for computation of damages, the district courts have been given wide latitude to determine the amounts of damages based on the facts of each case.  There are two methods of computing the amount of compensatory damages, lost profits and reasonable royalty. 

Lost profits are intended to approximate the profits that the patent owner lost because of sales diverted by the infringing product. The important element that the patent owner must prove in order to obtain lost profits is causation:  that the infringement was the cause of the patent owner’s lost sales. The factors that the patent owner must prove in order to obtain damages based on lost profits are set forth in Panduit Corp. v. Stahlin Bros. Fibre Works, Inc. 575 F .2d 1152 (6th Cir. 1978).  The calculation of lost profits is usually based on lost sales of the infringed product, but it may include lost sales of the unpatented products or products covered by other patents that compete with the infringing device, so long as the patent owner can establish that the lost sales are caused by the presence of the infringing device (Rite-Hite Corp. v. Kelley Co., 56 F .3d 1538 (Fed. Cir.1996)).  In addition, the courts may apply “entire market value rule,” granting the compensation that includes lost sales of component parts of the patented apparatus, if the component parts form a “functional unit” with the patented apparatus (Ibid).

If lost profits cannot be shown, the patent owner is entitled to recover an award of damages based on the reasonable royalty theory. A reasonable royalty is the amount which a person, desiring to manufacture and sell a patented article, would be willing to pay as a royalty and yet be able to make and sell the patented article in the market at a reasonable profit.   Typically the courts use the “hypothetical negotiation” approach to establish the amount of reasonable royalty. The amount depends on several factors set forth in Georgia Pacific Corp. v. United States Plywood Corp. (318 F.Supp. 1116 (S.D.N.Y. 1970), modified by 446 F .2d 295 (2d Cir. 1971), among other cases.

The court may award the prevailing party enhanced damages up to three times the money damages and the attorneys’ fees. Such damages are generally awarded when the defendant’s behavior is shown to be “willful.” 

CHAPTER 8 – COMPETITION POLICY  (Justice, Maureen Casey Lead)

92. Please review US’s competition policy and/or laws and the enforcement taking into account the ‘APEC Principles to Enhance Competition and Regulatory Reform’ adopted in 1999.
 SEQ CHAPTER \h \r 1The United States adheres to the voluntary APEC Principles to Enhance Competition and Regulatory Reform.  The United States’ adherence to these principles is reflected, in part, in the competition chapter of the U.S. IAP:

Transparency – “[T]he United States will continue to ensure the transparency of federal antitrust laws and enforcement policies through publication of antitrust laws, regulations, enforcement policy guidelines of the federal enforcement agencies, judicial opinions related to antitrust matters, advisory opinions or business review letters, annual reports of the antitrust agencies, and public statements concerning enforcement policy by senior policy officials.  Information regarding enforcement actions taken by the agencies, rationales for non-enforcement in certain matters, and appellate judicial opinions are already available on the Internet.”

Non-discrimination – “The federal enforcement agencies do not discriminate in the enforcement of the antitrust laws on the basis of nationality of the parties.  Foreign firms and individuals have access to the U.S. enforcement agencies to present evidence of alleged anti-competitive conduct in violation of the antitrust laws and to the courts to seek redress for alleged injuries therefrom.”

Comprehensiveness – “[T]he United States enforcement agencies will continue to apply the antitrust laws to the broadest range of economic activity appropriate 
under the laws, and to reevaluate the appropriateness of any exceptions to the coverage of the antitrust laws.”

In addition, with regard to “accountability,” the United States strives to maintain clear responsibility for the implementation and administration of its federal competition policies and rules.  In part this is achieved as a result of the fact that both the DOJ and the FTC have specific responsibility for enforcement of the U.S. antitrust laws, and both agencies engage in competition advocacy at both the federal and state governmental levels.

The United States will continue to adhere to these principles.

93. What activities are exempt from competition policy? What is the rationale for their exemption?
 SEQ CHAPTER \h \r 1Under U.S. statutory and case law, immunity from the antitrust laws is exceptional and disfavored.  Accordingly, few industries or competitive situations are not subject to the antitrust laws.  There has been a trend to deregulate industries and remove antitrust immunities rather than to create them.  Limited immunity, however,  is provided from antitrust laws in certain specified situations.  Quoted below are examples of statutorily created immunities1:

Capper-Volstead Act, 7 U.S.C. § 291-92, provides limited immunity from the antitrust laws for persons engaged in the production of agricultural products acting together in association to process, prepare, handle, or market such products;

Non-profit agricultural cooperatives exemption, 15 U.S.C. § 17, section 6 of the Clayton Act, provides a limited exemption from the antitrust laws to agricultural organizations instituted for the purposes of mutual help.  The organizations must be non-profit and may not have capital stock;

Agricultural Marketing Agreement Act, 7 U.S.C. § § 608b, 608c, provides antitrust immunity to marketing agreements (binding only on voluntary signatories) formed by the Secretary of Agriculture with agricultural producers, handlers, and associations.  Some courts have also held that the antitrust immunity applies to marketing orders (binding on all agricultural entities in the covered geographic area);


Fisherman’s Collective Marketing Act, 15 U.S.C. §§ 521-22, provides limited 
immunity from the antitrust laws for fishermen to catch, produce, prepare, process, 
handle or market all products of aquatic life;

Webb-Pomerene Export Act, 15 U.S.C. §§ 61-66, provides a limited exemption from the Sherman Act for companies that form associations with the sole purpose of engaging in export trade in goods and are actually engaged solely in such exportation;

Export Trading Company Act, 15 U.S.C. §§ 4001-21, Title III creates a limited exemption shielding from treble damage liability U.S. companies that jointly export not only goods, but also services (such as licensing of technology), providing that there is no substantial lessening of competition within the United States and that the companies have disclosed their formation and received an Export Trading Company Act certificate from the U.S. Department of Commerce;

McCarran-Ferguson Act, 15 U.S.C. §§ 1011-15, generally grants “the business of insurance” immunity from federal antitrust law to the extent it is “regulated by State law.”  There is no immunity from the Sherman Act, however, for “any agreement to boycott, coerce, intimidate, or act of boycott, coercion, or intimidation;”

Shipping Act, 46 U.S.C. app. §§ 1701 et seq., provides limited antitrust immunity to groups of competing ocean common carriers and marine terminal operators.


There are, in addition, judicially created exceptions:

– the State Action Doctrine, which permits a showing that a state regulatory scheme or other state-authorized conduct precludes antitrust liability;

– the Noerr-Pennington doctrine, which protects efforts to solicit government action, even if the action sought restricts competition; and

– implied exemptions, that is, even in the absence of a Congressionally-articulated intent to replace competition with regulation, courts may in specific circumstances find an implied exemption from the antitrust laws to preserve the integrity of a congressionally-mandated regulatory scheme.

Exemptions was one of a number of issues that was recently studied by the Antitrust Modernization Commission (“AMC”), a group constituted by Congress in 2002 to determine whether the U.S. antitrust laws needed amendments or revisions to continue to meet the demands of the modern economy.  For more information on the AMC’s work on this subject, see http://www.amc.gov/ .   Additional discussion can be found in a recent American Bar Association publication: ABA Section of Antitrust Law, Antitrust Law Developments (6th ed. 2007) at 1273-1497. 

94. Are there any pro-competitive efforts undertaken at the sectoral level since the last IAP review?

 SEQ CHAPTER \h \r 1DOJ and FTC have undertaken sector-specific pro-competitive efforts since the last IAP review, and regularly report on such efforts in the U.S. IAP.  Relevant excerpts from the 2007 IAP are quoted below:

– In February 2007 the FTC hosted a two-day workshop on “Broadband Connectivity Competition Policy” to explore competition and consumer protection issues relating to broadband Internet access, including so-called “network neutrality,” exploring issues raised by recent legal and regulatory determinations that providers of certain broadband Internet services, such as cable modem and DSL, are not subject to the Federal Communications Commission’s common-carrier regulations.

– In early April 2007, the FTC sponsored an energy conference entitled “Energy Markets in the 21st Century: Competition Policy in Perspective.”  The goal of the conference was to provide a forum for a broad range of groups and individuals to discuss and debate critical issues of energy policy.  Speakers addressed issues in a number of energy sectors including petroleum, natural gas, biofuels, coal, and the electric power industry (including nuclear power) and explored a range of topics relevant to maintaining competition and protecting consumers in energy markets. 

 – The DOJ and FTC hosted a joint workshop entitled “Competition Policy and the Real Estate Industry” on October 25, 2005.  The impetus for the workshop was perceived substantial changes in the real estate brokerage marketplace and consumers’ interest in a competitive real estate brokerage industry.  The workshop covered such topics as new and innovative brokerage business models, multiple listing services and the implications of state-imposed minimum-service requirements.

In May 2007, DOJ and FTC issued a joint report, Competition in the Real Estate Brokerage Industry, intended to inform consumers and others involved in the industry about important competition issues involving residential real estate, including the impact of the Internet, the competitive structure of the real estate brokerage industry, and obstacles to a more competitive environment.  The report can be found at
 http://www.usdoj.gov/atr/public/reports/223094.htm 

and 
 http://www.ftc.gov/opa/2007/05/realestate.shtm 

ADVANCE \d 4– Commencing in February 2003, the DOJ and the FTC jointly hosted a series of hearings on issues relating to competition law and policy in the health care industry.  The hearings were intended to enhance the agencies' understanding of the area and promote learning among relevant parties.

Topics covered during the course of the hearings, which concluded on October 1, 2003, included issues such as hospital mergers, the significance of hospitals' non-profit status, vertical arrangements, quality and efficiency, the Noerr-Pennington and state action doctrines and the adequacy of existing remedies for anticompetitive conduct.

Based, in part, on information developed during the hearings, the FTC and the DOJ, in July 2004, issued a joint report “Improving Health Care: A Dose of Competition,” on a range of issues affecting the cost, quality and accessibility of health care. The report reviews the role of competition and provides recommendations to improve the balance between competition and regulation in health care.  Some of the topics on which the report makes recommendations and observations include the price and quality of health-care services, cross subsidies, physician collective bargaining, hospital group purchasing organizations and hospital merger analysis.

The report can be found at:

http://www.ftc.gov/reports/healthcare/040723healthcarerpt.pdf  

http://www.usdoj.gov/atr/public/health_care/204694.htm 

– In July 2003, the FTC staff issued a report on state restrictions on the direct sale of wine from out-of-state vendors to in-state consumers. The report concluded that states could significantly enhance consumer welfare by allowing the direct shipment of wine.

DOJ and FTC have also been proactive in addressing issues arising at the intersection of antitrust and intellectual property law.  See answer to question 97.

95. In December 2006, the U.S. Congress passed the U.S. SAFE WEB Act that allows the staff of foreign government authorities to be appointed temporarily as special Federal Trade Commission employees. We feel interested in this program. We would like to know the objectives that it will cover.  Will all APEC member economies be able to apply to this program? Or is it restricted to the member economies that signed prior agreements with U.S.? Furthermore, is this program a part of the technical assistance for APEC member economies? (Chinese Taipei)

 SEQ CHAPTER \h \r 1In accordance with the U.S. SAFE WEB Act, the FTC is implementing an International Fellows Program.  This program will provide foreign competition/consumer protection agencies with an opportunity to send officials to work at the FTC on investigations and cases and gain hands-on experience with the FTC's enforcement approach.  Following our pilot program during the coming year, the FTC will make further decisions about its implementation.  It is not restricted to economies that have entered into agreements with the United States.

96. In November 2002, the Antitrust Modernization Commission (AMC) was established to examine if the modernization of United States federal antitrust laws was necessary. What are the key recommendations of AMC? 
 SEQ CHAPTER \h \r 1The AMC submitted its report to the President and Congress in April 2007.  Its 80 recommendations can be found at:

http://www.amc.gov/report_recommendation/toc.htm   
97. The importance of competition and intellectual property rights has been increasingly becoming economic significance with the growth of knowledge-based economy. What are the measures adopted by United States to manage the issues arising from competition and intellectual property rights?
 SEQ CHAPTER \h \r 1The United States federal competition agencies have been proactive in addressing issues arising at the intersection of antitrust and intellectual property law.  As early as 1991, DOJ and FTC had begun to examine these issues, soliciting input from the private bar, academia, and the business community, and formulating guidelines, the Antitrust Guidelines for the Licensing of Intellectual Property, issued in 1995.  These guidelines can be found on the agencies’ websites at: http://www.usdoj.gov/atr/public/guidelines/0558.htm;http://www.usdoj.gov/atr/public/guidelines/0558.htm 

In February 2002, the agencies opened a series of joint hearings to solicit input from academia, the private bar and the business community to discuss various aspects of the intersection of antitrust law and intellectual property.  The hearings were held over several months and culminated in the issuance of two reports:

To Promote Competition: The Proper Balance of Competition and Patent Law and Policy, issued by the FTC in October 2003, available at: http://www.ftc.gov/os/2003/10/innovationrpt.pdf  

and  Antitrust Enforcement and Intellectual Property Rights: Promoting Innovation and Competition, issued by DOJ and FTC in April 2007, available at: 

http://www.ftc.gov/reports/innovation/PO40101PromotingInnovationand Competitionrpt0704.pdf and http://www.usdoj.gov/atr/public/hearings/ip/222655.htm
DOJ and FTC will continue to study this important issue.

98. In April 2000, the new “Antitrust Guidelines for Collaborations Among Competitors” were issued that address a broad range of horizontal agreement among competitors, including joint ventures, strategic alliances, and other competitor collaborations. How does this new guidelines affect the mergers and acquisitions that involve foreign companies?

 SEQ CHAPTER \h \r 1The Antitrust Guidelines for Collaborations Among Competitors state in Section 1.1 that these guidelines do not apply to merger agreements: 

A “competitor collaboration” comprises a set of one or more agreements, other than merger agreements (emphasis added), between or among competitors to engage in economic activity, and the economic activity resulting therefrom. . . . Competitor collaborations involve one or more business activities, such as research and development (“R&D”), production, marketing, distribution, sales or purchasing.” 

Section 1.3 of these guidelines contains a discussion that distinguishes competitor collaborations from mergers:  “Most mergers completely end competition between the merging parties in the relevant market(s).  By contrast, most competitor collaborations preserve some form of competition among the participants. . . . Mergers are designed to be permanent, while competitor collaborations are more typically of limited duration.”

Section 1.3 also lists the circumstances under which the FTC and DOJ will treat a competitor collaboration as a horizontal merger in a relevant market and will analyze the collaboration under the Horizontal Merger Guidelines.   For details, see http://www.ftc.gov/os/2000/04/ftcdojguidelines.pdf  and  http://www.usdoj.gov/atr/public/guidelines/hmg.htm 

These guidelines do not provide a separate analytical framework for collaborations involving foreign companies.  As stated in the Antitrust Enforcement Guidelines for International Operations, issued in April 1995 by DOJ and FTC, “The Agencies do not discriminate in the enforcement of the antitrust laws on the basis of the nationality of the parties. . . . Once jurisdictional requirements, comity, and doctrines of foreign governmental involvement have been considered and satisfied, the same substantive rules apply to all cases.”  See Guidelines at 3, available at  http://www.usdoj.gov/atr/public/guidelines/internat.htm .

99. Increasingly competition policy has been introduced as part of the in FTAs completed by United States. What are the key considerations adopted in the competition policy in the FTAs with developing countries such as with South Africa Customs Union, Ecuador, Malaysia, Thailand and the United Arab Emirates? 
 SEQ CHAPTER \h \r 1The United States has negotiated “competition” chapters in some of its completed FTAs and not in others.   There are competition chapters in the recently negotiated FTAs with Colombia and Peru, but not in the one with Panama, nor in the CAFTA.   We do not now have FTAs with the countries listed in the question (although negotiations are underway with some of these countries), and we cannot comment further about how competition topics might be treated in FTA talks with those countries.   No single consideration is dispositive, but the existence or non-existence of competition institutions in the other country is usually a key factor.
100. In March 2006, DOJ and FTC released the Commentary on the Horizontal Merger Guidelines that highlights “integrated approach to merger review” that allow flexibility to agencies could apply in each case. What are the key guidelines of the integrated review? 

 SEQ CHAPTER \h \r 1The Commentary on the Horizontal Merger Guidelines was intended to provide a new level of transparency in the DOJ and FTC’s merger enforcement decisions.  The Commentary’s introductory chapter describes the fundamental legal principles that govern the agencies’ law enforcement approach to merger analysis, as well as provides an overview of the guidelines’ central focus.

The Commentary can be found at:

http://www.usdoj.gov/atr/public/guidelines/215247.htm and  http://www.ftc.gov/os/2006/03/commentaryontheHorizontalMergerGuidelinesMarch2006.pdf 

101. What efforts undertaken by US to improve the network of competition policy cooperation with other APEC member economies?
  

The United States is a strong advocate of effective cooperation in the enforcement of competition policy.  In furtherance of this position, the United States has been an active participant in the CPDG since its inception.  The United States is also a member of the Economic Committee’s friends of the chair group for competition policy.  In addition, the United States is an active member of the competition groups of several other international organizations, such as the Organization for Economic Cooperation and Development and the International Competition Network.  In both of these organizations, the United States works with many other APEC members.

Since 2003, the United States has also conducted over 26 training workshops for the ASEAN member countries.  Most of these workshops have been for individual countries; seven have been regional workshops to which all members of ASEAN have been invited.  U.S. resident advisors have spent a total of 3.5 years since 2001, residing in Jakarta and serving the Indonesian KPPU and ASEAN Secretariat and visiting the Vietnamese Competition Administration Department on a monthly basis. 

A more complete description of the cooperation activities undertaken by the United States in the area of international competition cooperation can be found in the U.S. IAP under “Cooperation Arrangements with Other Member Economies.”
CHAPTER 9 – GOVERNMENT PROCUREMENT  (USTR, Dawn Shackleford Lead)
102. Please review the United States government procurement regime between 1996 and 2006 in light of the ‘APEC Non-Binding Principles on Government Procurement’ adopted in 1999, and highlight the steps taken to improve the consistency with the Non-Binding Principles.
This information has been provided in the United States’ current and past IAPs and the documents “Review of The United States against the APEC Government Procurement Principle of Open and Effective Competition”, 2004/SOMIII/GPEG/009, and “Review of The United States against the APEC Government Procurement Principles of Value for Money and Non-discrimination”, 2005/SOMIII/GPEG/003. 
103. Please indicate the activities, transactions or sectors that are not covered by United States GPA commitments, indicating the reason for the exception in each case.

The procurements that the United States covers under the GPA are the result of WTO GPA market access negotiations.  Goods, Services and Construction Services procurements valued under the GPA thresholds are not covered by the GPA.  Additionally, the United States’ Annexes to the GPA state specific procurements that are not covered by the GPA; for example, Annex 1 lists the Goods that the Department of Defense does not cover under the GPA, Annex 4 lists the Services procurements that are not covered by the GPA, and the General Notes state that set-asides on behalf of small and minority businesses are not covered by the GPA.  
104. The Buy American Act discriminates foreign products in favor of domestic products. While it does not seem to violate the WTO rules, it discourages imports. Please make comments on possible future changes in the Buy American Act to increase the openness of the government procurement market.

The United States Government has waived the application of the Buy American Act and other discriminatory provisions for goods covered by the WTO Government Procurement Agreement (GPA), as well as for goods covered by its various free trade agreements.  We are unaware of any proposed changes in the Buy American Act.  

105. For each of the years since 2003, please provide data on the share of government procurement (above the WTO GPA threshold, and excluding procurement for public works) accounted for by simplified acquisition procedures, negotiated procurement procedures and sealed bid procedures. Please provide the information on the share of procurement from foreign suppliers by differentiating them by their FTA membership, within each category, both in value and contract terms. Please comment on possible reasons for any trends indicated by this data, particularly any tendency for the share of foreign suppliers to decrease over time.

The United States is presently updating its Federal Procurement Data System (FPDS).  Procurement data is available in FPDS at the beginning of each fiscal year and all reports are available by accessing https://www.fpds.gov.

106. Please provide information on the use of electronic tendering systems by the United States for government procurement, and comment on any difficulties experienced with this system by foreign bidders.

The Federal Business Opportunities (http://www.fedbizopps.gov) website is the United States’ single point of entry for Federal government procurement opportunities over $25,000.  FedBizOpps contains links to specific tender documentation, including technical specifications, which can be downloaded directly from the Internet.  This website allows suppliers to search, monitor and retrieve federal tender opportunities solicited by the entire U.S. federal contracting community.

Additionally, as noted in the IAP, “Acquisition Central” is a new web site for the U.S. Federal procurements, and allows suppliers to access a wide variety of procurement information.  It is accessible at http://acquisition.gov/.  Acquisition Central is a part of the Integrated Acquisition Environment (IAE), the “E-Gov Initiative” that is streamlining the Federal procurement process.  It provides one website for all information related to federal procurement.  From this website, users can obtain information on procurement regulations, systems, resources, opportunities, and training.  It is an easily navigable resource, which is aimed at making the procurement process more efficient and transparent. 

107. Is it necessary to be a registered supplier to bid on all government contracts? If not, please explain which tenders require registration and which do not, and indicate the procedure involved in becoming a registered supplier. What is the percentage of foreign suppliers in each of the main categories of registered supplier, and has this percentage been increasing or decreasing in recent years? What are the main constraints on increasing the share of foreign suppliers in the total number of registered suppliers?


No, it is not necessary to be a registered supplier to bid on a Federal government procurement.  However, before a supplier can be awarded a contract, the supplier must register on-line in the Central Contractor Registration (CCR), the primary supplier database for the U.S. Federal Government (Title 48 of the Code of Federal Regulations, Sections 4.1100 through 4.1104, and 52.204-7).  Please see the CCR Handbook, publicly available at http://www.ccr.gov/handbook.asp for additional questions regarding registration.  All information required to register is included in this handbook, including information for foreign suppliers.  The information contained in the CCR is used in confidence by contracting officers, and is not publicly available.  As of September 2007, there were some 449,510 vendors registered with the CCR, of which 13,587 were foreign firms.  The United States does not maintain additional statistics on foreign suppliers registered in the CCR.

108. The IAP states that unsuccessful bidders may submit protests of federal agencies’ procurement actions to the Government Accountability Office (GAO). Please provide the information on the protests from foreign suppliers such as their number and the nationalities of the suppliers since 2003. 

The United States does not maintain statistics on protests from foreign suppliers.  

109. There exist differences in the government procurement policies among the states. Is there a converging trend among them toward federal government procurement policies?

Each U.S. State establishes and maintains its own procurement laws, regulations, and policies.  For information on state procurement practices, please refer to individual State procurement websites.  Websites for each State may be found at http://www.naspo.org/directors/.  
110. Does the US plan any further steps to improve its government procurement regime?

As noted above, the United States is presently developing an Integrated Acquisition Environment (IAE), which is an “E-Gov Initiative” that is streamlining the Federal acquisition process.  

Ultimately, IAE will be a single point where federal buyers and sellers can access information and support services. 

IAE is one of 14 e-government initiatives in The President's Management Agenda (accessible at http://www.whitehouse.gov/omb/budget/fy2002/mgmt.pdf).  Additional information on the IAE is available at http://acquisition.gov.

111. We note that the procurement system of United States is transparent and predictable.  We appreciate that, as part of the process of achieving the objectives of the Bogor Declaration, the United States is prepared to explore mechanisms for extending non-discriminatory and competitive bidding opportunities, on a balanced and mutually beneficial basis, to all APEC members.  We look forward to their early implementation (Hong Kong, China).

Statement noted.  No answer required.

CHAPTER 10 – DEREGULATION/REGULATION REVIEW  (OMB, John Morrall Lead)

112. What areas of the US economy are in need of regulatory reforms to meet the Bogor goals? What areas of the US economy are on the agenda to be reviewed?


Each fall, the USG publishes a Regulatory Plan that lists the regulatory programs that have been identified as the focus of priority reviews. The Regulatory Plan is published as part of the fall edition of the Unified Agenda of Federal Regulatory and Deregulatory Actions, and serves as a statement of the Administration's regulatory and deregulatory policies and priorities. The purpose of the Plan is to make the regulatory process more accessible to the public and to ensure that the planning and coordination necessary for a well-functioning regulatory process occurs. The Plan identifies regulatory priorities and contains information about the most significant regulatory actions that agencies expect to undertake in the coming year. An accessible regulatory process enables citizen centered service, which is a vital part of the President's Management Agenda. The 2006 Regulatory Plan issued in the fall of 2006, highlights the following themes: 

· Regulations that are particularly good examples of the Administration's "smart" regulation agenda to streamline regulations and reporting requirements, which is a key part of the President's economic plan. 

· Regulations that are of particular concern to small businesses. 

· Regulations that respond to public nominations submitted to OMB in 2001 or 2002. 

· Regulations that address 2004 nominations for promising regulatory reforms in the manufacturing sector.

See http://ciir.cs.umass.edu/ua/Fall2006/databases.html

113. In March 2002, Office of Management and Budget (OMB) initiated a MOU with Small Business Administration aimed at identifying regulations affecting small entities. United States is requested to provide an update on the above initiative.

The MOU was in effect for the three year term specified in the agreement.  At the end of the term it was decided that the working relationships specified by the MOU did not need a formal MOU to continue to be effective.  The close working relationship between OMB and SBA continues today.

114. In October 2003, the Electronic Signatures in Global and National Commerce Act (ESIGN) took effect. Under the provision of the ESIGN Act, National Telecommunications and Information Administration (NTIA) was required to review the exceptions to the act and submit a report to Congress no later than June 30, 2003. What are the key highlights of the review? Are there any new initiatives?

Answer:  NTIA’s report can be found at: http://www.ntia.doc.gov/ntiahome/frnotices/2002/esign/report2003/esignfinal.pdf
Highlights: 

The information and data gathered regarding the ESIGN exceptions demonstrate that some industry and consumer interactions using computers and the Internet have become quite routine since the passage of ESIGN. In these areas, procedures designed to protect consumers also have developed in accordance with ESIGN’s consumer protection provisions. With regard to areas involving highly personal matters, however, protective mechanisms have not evolved rapidly. As a result, consumers have less confidence in computer technology and continue to rely on written documentation of business and financial transactions. In summary, this evaluation reveals the following:

• Federal and state courts, the insurance and health industries, and the commercial and financial services industries have made significant advancements in developing optional electronic filing and information systems and the respective consumer groups have adapted to electronic filing and purchasing systems.

• Governmental agencies with oversight for recall information and manufacturers have found electronic mail a useful tool in contacting consumers for product recalls.

• ESIGN exceptions involving highly personal or financial interests, such as

mortgage foreclosures and domestic law areas, are matters that may be unsuited to electronic information or access systems at this time. Consumer privacy interests and the high risk of loss or damage to personal interests as the result of a failure to receive required information in a timely manner causes consumers to rely on paper documentation and makes the electronic transfer of information unsuitable in some cases.

• The nature of hazardous waste and dangerous substances management requires that written documentation accompany shipments, even though a portion of the documentation process may be accomplished through electronic means.

• Overall, consumers, government, and industry leaders appear to prefer the option of electronic transactions accompanied by the reliability of paper documentation for some matters.

115. In addition to reforming the financial services industry, the Gramm-Leach-Biley (GLB) Act addressed concerns relating to consumer financial privacy. How is the privacy of the consumers protected as more of the financial businesses are conducted online?

Through the work of the Identity Theft Task Force, the Federal government is working to achieve better connectivity between financial institutions and law enforcement at the Federal and state levels. Public and private sector entities are discussing current models and models in development. This outreach initiative educates affected entities and provides a higher level of comfort and better understanding.
116. What are recent key reviews in deregulating the telecommunications industry in United States? In 1998, a Foreign Carrier Entry Order was issues to liberalize foreign ownership in the US telecom industry. What are the key initiatives in the liberalizing foreign ownership in US telecom industry?

The Federal Communications Commission (Commission) initiated a great deal of review and deregulation while implementing the Telecommunications Act in 1996-97, including relaxing various ownership limits, making reporting requirements less burdensome, evaluating dominance in the market, allowing manufacturers to self-authorize equipment based on tests performed by private sector laboratories, streamlining or eliminating certain tariff filing requirements, making universal service funding more transparent, and reforming the interstate access charge system. In the years since the initial implementation of the Telecommunications Act, the Commission has further reviewed and eliminated rules on unbundled network elements and Internet access services (over various platforms including cable, wireline, broadband over power lines, and wireless), eased entry of foreign satellites into the market, and adopted rules facilitating secondary markets for spectrum licenses. 

For example, in proceedings involving cable, wireline, broadband over power lines (BPL), and wireless broadband, the Commission has examined the regulatory classification applicable to certain broadband services and determined to adopt a pro-competitive, deregulatory regime for these services. In particular, the Commission has classified these services as “information services,” thus reducing regulatory requirements and uncertainties that could have slowed development of these broadband services. (The classification of “information service” means the service is exempt from mandatory Communications Act of 1934 Title II common carrier regulation, and is subject only to discretionary Title I regulation by the Commission. Where Title I regulations are more lenient given their discretionary nature, Title II regulations impose liability for discriminatory, unreasonable or unjust rates on common carriers.) 

The Commission released the Cable Modem Declaratory Ruling in 2002, classifying cable modem service as an interstate information service. On September 23, 2005, the Commission issued the Wireline Broadband Internet Access Services Order. There, the Commission found that wireline broadband Internet access is an information service. On November 7, 2006, the Commission released the BPL-Enabled Internet Access Services Order, classifying BPL-enabled Internet access service as information service. The Commission noted that its determination regarding BPL-enabled Internet access service would remove regulatory uncertainty regarding the classification of the service and would further the Commission’s goal of developing a consistent regulatory framework across broadband platforms by regulating like services in a similar manner. On March 23, 2007, the Commission released the Appropriate Regulatory Treatment for Broadband Access to the Internet Over Wireless Networks Declaratory Ruling in which the Commission determined that wireless broadband Internet access service, whether offered using mobile, portable, or fixed technologies, is an “information service” under the Communications Act.

Other steps the Commission has taken to deregulate the telecommunications industry include the release in 2004 of the Section 271 Broadband Forbearance Order.  In this order, the Commission granted all of the Bell Operating Companies (BOCs) forbearance from section 271 unbundling obligations for the broadband elements that the Commission, on a national basis, relieved from section 251(c)(3) unbundling in the Triennial Review Order, and subsequent reconsideration orders.  These elements include fiber-to-the-home (FTTH) loops, fiber-to-the-curb (FTTC) loops – which are loops that bring fiber from the central office to a location near the customer’s premises – and the packetized functionality of hybrid loops, and packet switching. 

The Commission also has granted extensive relief from the unbundling requirements arising under section 251(c)(3) of the Communications Act.  In particular, in a series of orders beginning in 2005, the Commission granted deregulatory relief from the obligation to provide fiber facilities as unbundled network elements (UNEs) in part to foster greater broadband deployment.  As a result of these decisions, incumbent LECs no longer are required to unbundle FTTH loops, fiber loops serving predominantly residential MDUs, and FTTC loops.  In addition, in the Qwest Omaha Forbearance Order and ACS UNE Forbearance Order, released in 2005 and 2007 respectively, the Commission forbore from applying to Qwest and ACS loop and transport unbundling obligations in those wire center service areas in Omaha and Anchorage where deployment of competitive facilities was sufficiently extensive, in light of the significant competition in these markets.

In addition, the Commission has taken other steps to deregulate the telecommunications industry by exercise of its forbearance authority.  For instance, in the Qwest Omaha Forbearance Order just mentioned and the ACS Dominance Forbearance Order which was released in 2007, the Commission conditionally forbore from the application of certain dominant carrier regulation.  Also in 2007, in the Qwest Section 272 Sunset Forbearance Order and Section 272 Sunset Rulemaking Report and Order, the Commission established a new framework to govern the provision of in-region, long distance services by the BOCs and their independent incumbent local exchange carrier (incumbent LEC) affiliates.  This new framework replaced unnecessarily burdensome regulation with less intrusive measures that protect important customer interests.  A number of other forbearance petitions presently are pending before the Commission. 

In 1998, the Foreign Participation Order created an open entry standard for applicants from WTO Members. These applicants will no longer be required to demonstrate that their markets offer effective competitive opportunities in order to: (1) obtain Section 214 authority to provide international facilities-based, resold switched and resold non-interconnected private line services; (2) receive authorization to exceed the 25 percent indirect foreign ownership benchmark in Section 310(b)(4) of the Communications Act for wireless licenses; or (3) receive submarine cable landing licenses. Also, the Order presumes that entry is pro-competitive and therefore adopts streamlined procedures for granting most applications. The Commission recognized, however, that in some cases safeguards may not adequately constrain the potential for anticompetitive harm. In such instances, the Commission reserved the right to attach additional conditions to an authorization and, in the exceptional case in which an application poses a very high risk to competition that cannot be addressed by safeguards, it reserved the right to deny the authorization.

In addition, the United States has committed, both as part of domestic policies favoring competition and in commitments under the World Trade Organization’s Agreement on Basic Telecommunications Services, to an open market for satellite operators from WTO members, such as Indonesia. The FCC implemented these national commitments in our 1997 DISCO II Order (http://www.fcc.gov/Bureaus/International/Orders/1997/fcc97399.txt). Consistent with the DISCO II Order, the FCC reviews all requests to enter the U.S. market, whether from a domestic or foreign applicant, to determine whether they will serve the public interest. Relevant considerations include competitive issues, spectrum availability and, based on coordination with the U.S. Executive Branch, any foreign policy, national security or law enforcement concerns. The DISCO II Order sets forth a presumption that provision of the WTO-covered satellite services (all telecommunications satellite services provided by operators from WTO members) would further competition in the United States, except for Direct to Home Television (DTH), Digital Broadcast Satellite (DBS) and Satellite Digital Audio Radio Services (SDARS) Under this approach, the FCC accords national treatment (i.e., gives the same consideration as a domestic applicant) to companies from WTO Members seeking FCC authorizations to provide WTO-covered services in the United States.

All of the Commission's decisions are available at http://www.fcc.gov. 

117. In June 2000, the National Environmental Performance Tract program was introduced that recognizes and rewards private and public facilities that demonstrates strong environmental performance beyond current requirements.  It will be important for the United States to share the key initiatives of such program with the member countries. What are the key factors for the success of the “Performance Track” program? 

The key factor to the success of the program is that it provides positive incentives for private and public entities to improve environmental performance.  Performance Track members say that the biggest incentive to join the program is the distinction they receive through membership.  Because of the program's rigorous application process and EPA's ongoing oversight, communities and customers recognize Performance Track members as environmental leaders.  Members also say that participation in the program helps to identify opportunities to improve environmental performance and to develop an improved, more collaborative relationship with EAP.   Other benefits offered by EPA include networking, sharing environmental best practices among members, an appropriate level of priority for routine EPA inspections, extended accumulation time for storing hazardous waste, reduced reporting frequency for facilities to be considered "minor air sources," more favorable terms for Clean Water State Revolving Fund loans, and an expedited National Pollution Discharge Elimination System permit renewal process.  Independent of these benefits offered by EPA, four leading financial firms (Calvert Group, Innovest Strategic Value Advisers, KLD Research and Analytics Inc., and Trucost PLC) all use performance track data in their research methods.  These companies find the Performance Track data to be one effective way to assess a company’s value and overall environmental performance.

118. Regulations, standards and legislative provisions vary from state to state and their implementation is left to the discretion of local governmental agencies, by way of example but not limited to, environmental standards, industrial waste disposal, and safety requirements. This creates great barriers to production activities and construction of plant facilities. What are the key initiatives undertaken to harmonize the various state level regulations, standards and legislations?

The USG does not have any major initiatives underway to harmonize State level regulations.  In fact, OMB Circular A-4, Regulatory Analysis, advises agencies to consider the advantages of State and local regulation over Federal regulations: 

“The advantages of leaving regulatory issues to State and local authorities can be substantial.  If public values and preferences differ by region, those differences can be reflected in varying State and local regulatory policies. Moreover, States and localities can serve as a testing ground for experimentation with alternative regulatory policies. One State can learn from another’s experience while local jurisdictions may compete with each other to establish the best regulatory policies.  You should examine the proper extent of State and local discretion in your rulemaking context.”

(http://www.whitehouse.gov/omb/memoranda/m03-21.html)

119. What is the status of internet trade in US? What are the initiatives to regulate internet trade? Are there initiatives to promote internet trade among APEC members?

The USG appreciates the increase in choice and convenience and the reduction in prices that the internet provides consumers. We do not regulate products or services simply because they can be sold over the internet.  We also do not single out internet trade for special promotion.

CHAPTER 11 – IMPLEMENTATION OF WTO OBLIGATIONS AND RULES OF ORIGIN  (USTR, Julia Doherty Lead)

120. The US has implemented many WTO commitments from the Uruguay Round, but what are remaining WTO commitments that have not been implemented? Please explain the future plan for the implementation of these remaining commitments.

As of January 1, 2005, the United States has fully implemented its WTO commitments from the Uruguay Round with respect to tariffs, agriculture, and textiles, including quotas on imports of textiles and apparel.   The United States made changes to its domestic law to implement the UR Agreements by enacting, on December 8, 1994, the UR Agreements Act (URAA).  The UR Agreements went into effect for the United States on January 1, 1995. 

121. In US view, what are the major issues remaining to be resolved in the WTO/WCO Harmonization Work Program (HWP) on non-preferential rules of origin (ROOs)?  What is US position on these outstanding issues?

There are three major issues that need to be resolved in the WTO Harmonization Work Program negotiations.  First, WTO Members are concerned that overall outcome of the negotiations may not fulfil the goals and objectives set forth in Article 9 of the Agreement on Rules of Origin.  Second, Members are deeply divided over whether the harmonized non-preferential rules should apply to trade remedy measures.  Third, Members disagree over the use of value-added rules of origin for industrial goods.  The United States will continue to work constructively with other Members to resolve these outstanding issues.

122. Does the US consider that the non-preferential rules of origin (ROOs) being developed by the WTO/WCO might provide useful models for the design of rules of origin in preferential trading agreements?

The rules of origin being developed in the WTO negotiations are not intended to be used by Members for preferential trade agreements.  Some Members might find the non-preferential rules of origin useful in preferential agreements, but the United States does not consider the WTO rules of origin negotiations to be a useful model for U.S. free trade agreements or preference programs.

123. Please explain the definitions of ROOs adopted by the US regarding non-preferential as well as preferential trade (FTAs). Does the US apply the same ROOs to all of its FTAs? If not, how does the US think to avoid the “Spaghetti bowl” effect? In the US view, what are the most desirable definitions of ROOs for non-preferential as well as preferential trade contexts? 
The United States has not adopted a single definition of rules of origin with respect to non-preferential rules of origin.  U.S. Customs and Border Protection (“CBP”) currently uses two methods to determine the country of origin of a good for non-preferential trade, (1) a case-by-case determination of substantial transformation based on existing case law, or (2) a determination of substantial transformation based on changes in tariff classification.  In the case of country of origin determinations based on changes in tariff classification, CBP is guided by the country of origin marking rules found at 19 CFR 102.20.

Regarding U.S. free trade agreements, there is no single definition of rules of origin.  U.S. FTAs typically establish a good’s eligibility for preferential tariff treatment based on three criteria: (1) the good is wholly obtained or produced in the territories of the Parties to the FTA; (2) the good is produced in the territory of Party and all non-originating materials satisfy an applicable change in tariff classification or regional value content requirement; or (3) the good is produced entirely in the territories of the Parties from originating materials.

124. Please provide an overview of how the US has settled disputes with other economies with respect to trade and investment, citing a few recent examples.

Within the WTO, the United States has been involved in disputes relating to the WTO TRIMs Agreement in the cases of Philippines -- Autos (DS195), India -- Autos (DS175), and Indonesia -- Autos (DS59).  The reader is directed to 

http://www.wto.org/english/tratop_e/dispu_e/find_dispu_cases_e.htm#results 

for an overview of the matters in dispute in each of these cases and the manner in which each case was resolved.

125. What is the US’ view on the relationship between the WTO dispute settlement process and the dispute settlement mechanisms available within FTAs, and how has this view been reflected in FTAs that the US has negotiated to date?

Each dispute mechanism stands on its own.  The FTAs each include a provision stating that where a matter arises under both the FTA and the WTO Agreement, the complaining party may select the forum it wishes to use to resolve the dispute.  The forum selected shall be used to the exclusion of the other forum.
CHAPTER 12 – DISPUTE MEDIATION  (USTR, Bruce Hirsh Lead)

126.  The information relating to government-to-government disputes is considered factual, clear and in order.  US has been utilizing the WTO dispute settlement (DS) procedures to resolve trade disputes between governments.   As US has entered into various FTAs, the settlement of disputes between governments would also be referred to the dispute mediation procedures set out in respective FTAs.  The future improvements planned in the 2007 IAP are also found in order (Hong Kong, China).

No response needed.

CHAPTER 13 – MOBILITY OF BUSINESS PEOPLE  (DHS, Robert Chu Lead)

127. What are the recent measures adopted by United States to increase the mobility of business people?

In November 2006, use of the electronic non-immigrant visa application form became mandatory at all U.S. consular posts worldwide.  Use of this form reduces data entry errors, eliminates duplicative data entry, and increases the number of applicants consular staff can interview daily.  

The State Department Bureau of Consular Affairs employs a web-based visa appointment system.  All visa-issuing embassies and consulates have placed appointment wait times on-line at travel.state.gov so visa applicants have more time to plan their travel.  

The United States has become an ABTC transitional member economy, and facilitates travel by ABTC holders by providing them with expedited visa appointments at all visa-issuing U.S. embassies and consulates in APEC economies and access to inspection lanes designated for air crew members at all U.S. international airport ports of entry.  

128. What are the key criteria determining the issue of short term business entry and business entry visas?

The United States provides visas in several categories for bona fide applicants who wish to enter the United States temporarily for business purposes. 

 

The "business visitor" visa is a non-immigrant visa for persons desiring to enter the United States temporarily for business (B-1).  Examples of type B1 visas are: if the purpose for your planned travel is to consult with business associates; travel for a scientific, educational, professional or business convention; conference on specific dates; settle an estate; or negotiate a contract.  The B-1 visa allows a foreign citizen to travel to a United States port-of entry and request permission of the U.S. inspector at the border to enter the U.S. 

 

Some non-immigrant admission categories allow a person to work in the United States temporarily. For the following visa categories, the U.S. Department of Homeland Security, U.S. Citizenship and Immigration Services must first approve petitions for non-immigrant workers:

·         H Visa for temporary workers 

·         L Visa for employees in intra-company transfers 

·         O Visa for workers with extraordinary abilities 

·         P Visa for athletes and entertainers 

·         Q Visa for international cultural exchange visitors 

 

The employer seeking temporarily to engage a foreign worker must file a Petition for Non-immigrant Worker with the U.S. Department of Homeland Security, U.S. Citizenship and Immigration Services. In some cases, the employer must first file a Labor Condition Application with the U.S. Department of Labor.

 

After U.S. Citizenship and Immigration Services approves the petition, it will inform the embassy or consulate where application was received.  Applicants must present proof of petition approval when they apply for a visa. The “Approval Notice” is considered proof of an approved petition. Unlike other petition categories, H and L visa applicants do not need to demonstrate that they are not intending immigrants.  

 

Other non-immigrant admission categories allow a person to work in the United States, but no petition is required. Here are some of these types of visas: 

·         A Visa for diplomats 

·         D Visa for crew members 

·         E Visa for treaty traders and investors 

·         G Visa for employees of international organizations 

·         I Visa for representatives of the media 

·         J Visa for exchange visitors  

·         R Visas of religious worker  

·         TN Visa for Canadian and Mexican professionals

129. What are the initiatives undertaken by United States to share information with member economies on security related issues related to mobility of people?

U.S. participates in the Regional Movement Alert System with Australia and New Zealand.  The RMAS is an automated messaging application that facilitates the detection of lost, stolen, and otherwise invalid travel documents to assist participating countries in preventing the use of such documents.  

The Advance Passenger Information System (APIS) is a widely used electronic data interchange system that allows carriers to transmit traveler data to CBP. APIS data includes passenger information that would be found on the face of a passport, such as full name, gender, and country of passport issuance. The current APIS requirements were established in April, 2005, with the publication of the APIS Final Rule. The APIS program is recognized by commercial carriers and the international community as the standard for passenger processing and enhanced security in the commercial air and vessel environment. During Fiscal Year 2006, CBP processed a record 87 million passengers arriving from abroad by air. 

Air carriers may transmit pre-departure APIS information either: 

• Using the APIS Batch Transmission, in interactive or non-interactive form that requires air carriers to transmit the complete manifest for all passengers 30 minutes prior to departure. 

• Using the APIS Quick Query mode that allows air carriers to transmit in real time as each passenger checks in for the flight prior to boarding. 

Under both options, the carrier will not permit the boarding of a passenger unless the passenger has been cleared by CBP. 

For vessels departing from foreign ports bound for the U.S., current requirements to transmit passenger and crew arrival manifest data between 24 to 96 hours prior to arrival will remain unchanged, but requires vessel carriers to transmit APIS data 60 minutes prior to departure from the United States. 

NEXUS is a joint program with the Canada Border Services Agency that allows pre-screened and approved travelers faster processing.  NEXUS was established in 2002 as part of the Shared Border Accord, a partnership between the United States and Canada that creates open channels of dialogue and working groups committed to the mutual goals of securing our shared border, while promoting the legitimate trade and travel that is vital to both economies.  

130. Has United States participated in the APEC Business Travel Card Scheme? If so, how do you assess its impacts? If not, what are the key initiatives undertaken by United States to participate in above scheme?

Since November 2006, ABTC holders from other participating APEC economies have been eligible for expedited visa interview scheduling at all U.S. embassies and consulates. In addition, ABTC holders are provided facilitated entry through crew lanes at all U.S. international airports. In September 2007 the United States became a transitional member in the ABTC scheme. U.S. citizens can now be granted the ABTC and some APEC economies will extend certain benefits to transitional member card holders.
131. United States has started to require an interview upon application for a new visa or visa revalidation, an E-Visa holder at the U.S. Embassy in Japan, and an L-Visa in Japan or in neighboring countries. What is the purpose of the interview? (ABAC)

There is no new requirement for interviews.  An interview requirement has been in effect for U.S. visas for decades.  In some instances specified by regulation, interviews were waivable.  In 2004, these regulations were superseded by provisions of the Intelligence Reform and Terrorist Prevention Act (IRTPA) which detailed statutory requirements for personal interviews for U.S. visas in the new section 222 (h) within section 5301 of the IRTPA.  In addition, the USA PATRIOT Act of 2001 and the Enhanced Border Security Visa Entry Reform Act (EBSVERA) of 2002 introduced biometric requirements for U.S. visas that could only be fulfilled by personal appearances at U.S. Embassies and Consulates.   Per U.S. law, personal appearance is mandated for visas. See 9 FAM 41.101 N3  

132. For revalidation of an E-visa, expatriates and their family members must return to Japan at a great cost. Applicants are compelled to stay in Japan for a long time because it takes too much time for revalidation. What was the purpose of the applicant returning to Japan? (ABAC)

See answer to 131- personal appearance is required.
133. H-1B visa applies to persons in a specialty occupation, which requires the theoretical and practical application of a body of highly specialized knowledge requiring completion of a specific course of higher education. It seems H-1B is a very restrictive visa that does not allow many professionals to qualify. In addition, the visa is only issued for 3 years with addition provision to renew for another 3 years. It might not be highly useful for business to use the H-1B. How do you assess the impact of H-1B visa in increasing the mobility of business people?

The qualification requirements for H-1B visa classification, the annual numerical limitations, and the maximum period of authorized admission in H-1B status are all established by Congress.  A visa may be issued for no more than the maximum period of admission in H-1B status that is possible with the approved H-1B petition, a maximum of three years.   

The H-1B is a non-immigrant (temporary) visa program allowing U.S. employers to import aliens to work in a specialty occupation.  The category was created to allow U.S. employers to augment the existing labor force with highly skilled temporary workers.  The program was not designed to replace U.S. workers.  Other temporary worker categories that foreign companies could use to do business in the Untied States would include the E (treaty trader/investor) or L (intra company transfer) visa program.

134. Are there any platforms to provide transparent information for potential business travelers? 

Information regarding visa requirements for potential business travelers visiting the United States is provided by the U.S. Department of Homeland Security, U.S. Citizenship and Immigration Services on its website, which can be accessed at www.uscis.gov.
135. Facilitating seamless travel for visitors within the APEC region is instrumental in achieving the goal of increasing mobility of people and demand for tourism products.  It is in the interest of all members to foster tourist travel which contribute to economic, social and cultural development in the region.  Therefore, we welcome the measures taken by the US to improve the ease of entering the country with respect to visa application process and process time.  Having said that, we suggest the US might also consider extending the Visa Waiver Program to more APEC economies for the sake of promoting intra-regional travel, for example, in the course of participation of the APEC Business Travel Card scheme (Hong Kong, China).

Any country that meets the technical and security requirements for Visa Waiver Program (VWP) membership is eligible for consideration.  The August 2007 change to the law allowed some additional flexibility in the program for countries who implement additional security measures, but that flexibility is dependent on the requirement that DHS implement a biographic, and later biometric, exit system as well as an electronic travel authorization program, which will likely not be operational until mid-2008. The U.S. Consulate General in Hong Kong, China can provide information about VWP requirements.
136. Mutual recognition of professional qualifications is the key for mobility of people across borders. Are there any provisions for mutual recognition of professional qualifications to promote mobility of people? Are there any special provisions in the FTAs negotiated with US?  
Mutual Recognition Agreements are negotiated directly by private (i.e. non-governmental) professional associations. Governments play no role in this process and it is closely related to our state-level regulation of the professions.  There is no federal jurisdiction. Our FTAs do not have substantive "special provisions," but only provide that the Parties "encourage" the relevant private bodies to establish mutual standards.

 

The United States government does not take measures related to transparency in evaluating credentials/qualifications because the federal government plays no role in that process. Evaluation of professional qualifications is under the jurisdiction of the private professional associations (such as the American Bar Association, and similar bodies for engineering, architecture, accountancy). However, all matters related to MRAs, where they exist (and they do not necessarily exist for all professions) are highly transparent and information can be found easily on the websites of the various professional associations.

137. What kind of measures does United States take to improve transparency of the content and evaluation criteria of professional qualification? 
The United States government does not take measures related to transparency in evaluating credentials/qualifications because the federal government plays no role in that process. Evaluation of professional qualifications is under the jurisdiction of the private professional associations (such as the American Bar Association, and similar bodies for engineering, architecture, accountancy). However, all matters related to MRAs, where they exist (and they do not necessarily exist for all professions) are highly transparent and information can be found easily on the websites of the various professional associations.
138. In addition to the current initiatives, what are the new initiatives US could undertake in the promotion of "mobility of business people" within the framework of APEC?
The U.S. has no new initiative to propose at this time.
CHAPTER 14 – FTAs/RTAs  (USTR, Tom Reich Lead)

139. Please explain the FTA strategy of United States. Please provide information on the FTAs that the United States has concluded and that are under negotiation. What new FTAs are being planned by the United States over the next 5 years? What are the criteria that the United States uses to select potential FTA partners?

We are in the process of seeking Congressional approval for the four recently concluded FTAs (Peru, Panama, Colombia, and Korea).  We are also continuing our FTA negotiations with Malaysia and look forward to the opportunity to revisit FTA talks with Thailand as well.

Information on FTAs the U.S. has concluded is widely available.  Information on current FTA negotiations is widely disseminated by U.S. government public information offices.  U.S. plans for future FTA negotiations are often widely reported in the news media, but is not generally an area where the U.S. government provides public information.  

In selecting potential FTA partners, the U.S. looks for partners interested in concluding comprehensive, high-quality FTAs that will increase bilateral trade and investment.

140. Please explain how the United States regards trade and investment liberalization under FTAs, the FTAAP, and the WTO? Does the availability of FTAs reduce the United States interest in trade and investment liberalization under the APEC or the WTO frameworks? In fact, the capacity constraint on the part of government negotiation team is likely to result in the reduced efforts at the WTO when resources are taken up by FTA negotiations. Please comment on this issue.


The US views trade and investment liberalization under FTAs, the FTAAP, and the WTO as complimentary efforts to advance economic openness and strengthen economic integration bilaterally, regionally, and globally.  We are confident the US government negotiating resources are equal to the task of pursuing these complementary efforts simultaneously.
141. Is it possible to comment on the reasons for the suspension of the FTAA, and on the prospects for a resumption of those negotiations?

The United States has been pursuing an ambitious trade agenda in the Americas.  We are currently seeking Congressional approval of our trade promotion agreements with Peru, Colombia, and Panama.  We also are continuing our efforts to advance trade liberalization through the multilateral trade negotiations under the World Trade Organization which would vastly enhance the prospects for long-term economic growth in the Americas.  And, we are continuing our efforts to enhance regional integration.

Our vision remains of the hemisphere in a Free Trade Area of the Americas (FTAA). We are working with our trading partners, particularly by focusing on discussions with like-minded countries, to build a concrete foundation for hemispheric integration in the future. 

As agreed at the Fourth Summit of the Americas of November 2005, the government of Colombia undertook consultations in 2006 to facilitate the exploration of the two positions put forth at the Summit: the vast majority of leaders in the hemisphere, including President Bush, had called for a continuation of the FTAA negotiations and the resumption of trade meetings. Other leaders had indicated that the conditions were not yet in place for the achievement of the FTAA.  All 34 leaders had agreed to explore these two positions in light of the outcome of the December 2005 World Trade Organization (WTO) ministerial meeting. Colombia’s consultations were aimed to facilitate a meeting of trade officials; however, there was no agreement on the timing of a meeting and the FTAA.

142. The United States has not negotiated FTAs with large countries/regions such as the EU, Japan, China and India. What are the reasons for this? Does the United States plan to negotiate FTAs with these countries?

The U.S. recently negotiated an FTA with the Republic of Korea.  At this time, the U.S. has no plans to negotiate FTAs with the aforementioned economies.
143. Please explain if FTAs that the United States enacted so far have a monitoring mechanism concerning the implementation of the commitments by FTA partners.

Prior to entry into force of an FTA, the United States conducts a review of FTA partners' measures to determine whether the FTA partner has taken the necessary steps to bring it into compliance with its FTA obligations.  The FTAs that the United States has entered into establish a joint committee comprising officials of each party to supervise the implementation of the FTA and to consider other matters that may affect the operation of the agreement after the FTA has entered into force. 
144. Does the government of United States evaluate the impacts of its FTAs? Is there a formal mechanism under which the evaluation of the impacts of FTAs is undertaken on regular basis?

There is no formal evaluation mechanism.  However, U.S. agencies do evaluate the impacts of FTAs and consult within the U.S. government as needed.
145. United States FTAs include provisions on matters that are not yet covered by WTO Agreements, such as investment, competition policy, labor, environment and electronic commerce. To what extent do the provisions on such matters impose “hard” obligations on the parties?
It is unclear what "hard" obligations are, but the United States does expect the provisions of FTAs to be complied with.
146. In areas such as services, intellectual property, trade facilitation, customs procedures, government procurement, TBT and SPS, to what extent have the United States and its FTA partners made commitments that extend beyond their WTO commitments?
Each FTA is tailored for a particular negotiating partner.  All elements of our FTAs are consistent with the WTO.  Some provisions of some FTAs go beyond WTO commitments.  All of our FTAs in effect are publicly available for analysis.
147. Please indicate the product coverage (in terms of HS and in percentage) of FTAs that the United States has concluded. Please also indicate the coverage of service trade (in terms of the GATS framework).


As noted above, all of our FTAs in effect are publicly available for analysis.
148. To what extent are the tariff elimination provisions in United States FTAs qualified by provisions such as tariff rate quotas, special safeguards, or bilateral emergency actions? Please provide details where relevant, and comment on the consistency of such measures with the parties’ WTO obligations.
Each FTA is tailored for a particular negotiating partner. All elements of our FTAs are consistent with our WTO oblilgations.  All of our FTAs in effect are publicly available for analysis. 
149. Please indicate the use of safeguard measures available under the FTAs, in terms of the numbers of occurrences by FTAs.

The United States has not imposed any safeguard measures under one of its FTAs.
150. The proliferation of FTAs is creating a “spaghetti bowl” of rules of origin and standards and conformance requirements. Has this added to the complexity and transaction costs facing United States importers, exporters and suppliers? How does the US propose to resolve the issue?

These concerns have been raised by the private sector.  One of the United States’ responses has been to strongly support APEC’s “model measures” exercise, which seeks to encourage the development of comprehensive, high-quality FTAs.  We have also been supporting a Free-Trade Area of the Asia-Pacific as a long-term prospect, an undertaking that if it were were realized would squarely address these concerns.

151. Convergence in the definition of the rules of origin would be one response to the “spaghetti bowl” problem, and we would be interested to know about the United States possible approach to this.

The United States is always open to exploring ways of lowering the administrative and compliance costs to traders of utilizing free trade agreements, including, where possible through the use of more uniform product-specific rules.

152. Do various United States FTAs have a uniform dispute settlement mechanism?

Each FTA dispute settlement mechanism is developed in cooperation with our negotiating partner, and there are differences across our existing FTAs. 
153. How does the United States decide to use dispute settlement mechanisms under FTAs or the WTO?
The United States examines potential disputes on a case-by-case basis, including the most appropriate forum for the dispute.
154. United States signed FTAs with Chile and Singapore that allowed substantial access to the services sector based on the ‘negative list’ approach. Please provide the details changes of services that are included in the ‘negative list’. Is the ‘negative list’ approach adopted in other on-going FTAs?

The United States approach has been to seek the negative list in all of its FTAs, beginning with the NAFTA.  The negative list has been adopted in all of the FTAs that it has concluded since Chile and Singapore entered into force: Oman, Bahrain, Australia, Peru, Colombia, Korea, and the Central American countries of Costa Rica, Dominican Republic, El Salvador, Guatemala, Honduras and Nicaragua (“CAFTA-DR”).  

With respect to services activities, the United States takes reservations for requirements at the federal level in the following services activities: the use of nuclear materials; the licensing of the export of particular products; air transportation; customs brokers; radio-communications; patent attorneys; law enforcement and correctional services; certain social services offered to the extent they are offered for a public purpose, such as social security; and maritime services.  Other services, such as cable and satellite services, and specialty air services are offered on a reciprocal basis. The United States also takes a reservation for a limited number of requirements at the state level, most of which relate to residency requirements.

CHAPTER 15 – TRADE FACILITATION  (DHS, Robert Chu Lead))

155. The US government did not submit IAP on trade facilitation. Please provide updates on the issues related to trade facilitation.

The US government submitted an IAP on trade facilitation.
CHAPTER 17 – TRANSPARENCY  (State, David Kornbluth/Meredith Miller Lead)

156. Does United States adopt any particular approach to resolve disputes arising from Free Trade Agreements? Please provide updates on the adoption of procedures to resolve disputes mediation in an effective, timely and transparent manner arising from Free Trade Agreements.

All the FTAs to which the United States is a party contain provisions for settling disputes.  Those procedures emphasize amicable settlements, relying wherever possible on bilateral cooperation and consultations.  The FTAs allow for a choice of forums where the dispute arises under provisions common to the FTA and another agreement, e.g. the WTO Agreement.   

Among the innovative features of recent U.S. FTAs are provisions setting high standards of openness in dispute resolution, including hearings open to the public, release to the public of parties’ legal submissions, and procedures for non-governmental entities to submit written views to the panel hearing the dispute.  
II. Questions and United States Responses to Questions from China (October 2007)

1. According to US WTO commitments on telecommunication services, there are no restrictions in the US on the foreign indirect investment in licensed public operation of wireless telecommunication. However, the foreign direct investment can only have a maximum of 20% of the share. Could the US clarify how to define the indirect investment and the direct investment? Could the US also provide more detailed information on telecommunication licenses issued to foreign investors, including the quantity of the licenses and the percentage of foreign investment? 

Section 310 of the Communications Act of 1934, as amended (the Act) requires the Commission to review foreign investment in Federal Communications Commission (FCC) radio licensees and imposes specific restrictions on who may hold certain types of radio licenses.

Section 310(a) of the Act prohibits a foreign government or representative from holding any radio license. This prohibition is absolute, and the Commission has no discretion to waive it. Section 310(a), however, does not expressly prohibit indirect foreign government control of licensees.  Under Section 310(b)(4) of the Act, a foreign government or representative may hold a controlling ownership interest in a U.S. domestic licensee through a U.S.-organized holding company that itself holds a controlling interest in the licensee, provided the Commission does not find that the public interest would be served by the refusal or revocation of the license.  

Section 310(b) of the Act contains four subsections that place specific restrictions on the ownership of broadcast, common carrier, and aeronautical radio station licensees.  There are no statutory prohibitions on foreign ownership or control of licensees that hold other types of radio station licenses, such as direct broadcast satellite (DBS) licenses or non-common carrier fixed satellite licenses.  

Sections 310(b)(1) and (b)(2) of the Act prohibit a foreign individual or representative, or a foreign-organized corporation, from holding a U.S. broadcast, common carrier, or aeronautical radio station license.  These prohibitions are absolute, and the Commission has no discretion to waive them.  However, as with Section 310(a), Sections 310(b)(1) and (b)(2)  do not expressly prohibit indirect foreign control of licensees pursuant to the provisions of Section 310(b)(4).  

Section 310(b)(3) of the Act prohibits foreign individuals or entities from owning or voting more than 20 percent of the capital stock of a U.S. broadcast, common carrier, or aeronautical radio station licensee.  This prohibition is absolute, and the Commission has no discretion to waive it.  This limitation on direct foreign investment in excess of 20 percent also applies in situations where a foreign government, individual, or corporation holds equity or voting interests in a licensee through an intervening U.S-organized holding company that itself holds a non-controlling interest in the licensee.  However, as with Sections 310(a) and (b)(1)-(b)(2), Section 310(b)(3) does not expressly prohibit indirect foreign control of licensees pursuant to the provisions of Section 310(b)(4).  

Section 310(b)(4) of the Act establishes a 25 percent benchmark for indirect investment by foreign individuals, corporations, and governments in U.S-organized entities that control a U.S. broadcast, common carrier, or aeronautical radio station licensee.  This section also grants the Commission discretion to allow higher levels of foreign ownership unless it finds that such ownership is inconsistent with the public interest.  By its express language, Section 310(b)(4), rather than Section 310(b)(3), applies in situations where the foreign investor holds equity or voting interests in a U.S.-organized holding company that directly or indirectly controls the licensee.  

The U.S. issues as a matter of course numerous licenses with a foreign ownership component.  Many of these licenses involve private radio licenses that are not subject to the provisions of Section 310(b) of the Act (e.g., private microwave licenses; private transmit/receive earth station licenses).  Other routine actions may involve issuing new licenses for carriers with foreign ownership the FCC has already approved (e.g., U.S. carrier-subsidiaries of T-Mobile and Verizon Wireless).  The FCC generally acts on such routine matters by public notice issued weekly by the International Bureau and Wireless Telecommunications Bureau.

The following are a few examples of FCC orders approving initial foreign investment in particular U.S. common carrier radio licensees under Section 310(b)(4) of the Act:

· Guam Cellular and Paging, Inc. and DoCoMo Guam Holdings, Inc., For Consent to Transfer Control of Licenses and Authorizations et al., Memorandum Opinion and Order and Declaratory Ruling (rel. Nov. 13, 2006) (available on the web at: http://fjallfoss.fcc.gov/edocs_public/attachmatch/FCC-06-167A1.pdf).  See paras. 55-68.

· Voicestream Wireless Corp., Powertel Inc., Transferors, Deutsche Telekom AG, Transferee, for Consent to Transfer Control of Licenses and Authorizations Pursuant to Sections 214 and 310(d) of the Communications Act and Petition for Declaratory Ruling Pursuant to Section 310 of the Communications Act, Memorandum Opinion and Order (rel. April 27, 2001).  (Available at: http://www.fcc.gov/Bureaus/International/Orders/2001/fcc01142.pdf). See paras. 33-77, 127-142. 

· Petition of Paradise MergerSub, Inc. for a Declaratory Ruling Pursuant to Section 310(b)(4) of the Communications Act of 1934, as Amended, Order and Declaratory Ruling (rel. January 25, 2005) (Available at: http://fjallfoss.fcc.gov/edocs_public/attachmatch/DA-05-170A1.pdf).

· Intelsat Ltd., Transferor, and Zeus Holdings Limited, Transferee, Consolidated Applications for Consent to Transfers of Control of Holders of Title II and Title III Authorizations and Petition for Declaratory Ruling under Section 310 of the Communications Act of 1934, as Amended, Order and Authorization (rel. Dec. 22, 2004) (Available at: http://fjallfoss.fcc.gov/edocs_public/attachmatch/DA-04-4034A1.pdf).  See paras. 17-27.

An example of foreign ownership of a U.S. direct broadcast satellite (DBS) licensee is GM Corp and Hughes Electronic Corp., Transferors, and News Corp. Ltd., Transferee, For Authority to Transfer Control, Memorandum Opinion and Order (rel. Jan. 14, 2004).  In this order, the Commission reviewed the applicability of Section 310 and the DISCO II Order to News Corp.’s purchase of a controlling interest in DirecTV.  See paras. 27-34.

For more examples, please see Foreign Ownership Guidelines for FCC Common Carrier and Aeronautical Radio Licenses, at: http://www.fcc.gov/ib/Foreign_Ownership_Guidelines_Erratum.pdf.

2. US [2007] IAP states “if the FCC makes a finding that it would be in the public interest such entities may own up to 100% of a corporation that controls a licensee.” Has the criterion of be in the public interests been publicized? Please advise the details. 

The International Bureau has provided guidance on the FCC’s public interest analysis under Section 310(b)(4) of the Act in Foreign Ownership Guidelines for FCC Common Carrier and Aeronautical Radio Licenses, at: 
http://www.fcc.gov/ib/Foreign_Ownership_Guidelines_Erratum.pdf.  
See Sections III.A., B. & C (citing Foreign Participation Order at: 
http://www.fcc.gov/Bureaus/International/Orders/1997/fcc97398.pdf, paras. 111-118).

3. US [2007] IAP states “operators usually must obtain state authorization to provide intrastate service.” Are the criteria for authorization consistent in all states of the US? What are the criteria? What measures will the US take to ensure the policy consistency in market access of telecommunications in the US?

Under Title II of the Communications Act of 1934, jurisdiction over intrastate telecommunications services is reserved to the states.  Each state sets its own criteria for the certification of carriers to provide intrastate service within their territory.  A list of state Public Utilities Commissions is available through the National Association of Regulatory Utility Commissioners at their website: http://www.naruc.org.  

The Communications Act does, however, limit the ability of U.S. states’ to create or maintain barriers to entry.  Section 253 of the Communications Act provides as follows:

(a) IN GENERAL- No State or local statute or regulation, or other State or local legal requirement, may prohibit or have the effect of prohibiting the ability of any entity to provide any interstate or intrastate telecommunications service.

4. What measures has the US taken to facilitate the international mobility of foreign students, including mutual recognition of academic diplomas and degrees?
Higher education is very decentralized in the United States.  Neither the Federal Government nor any other national entity in the United States sets standards for the recognition of academic diplomas and degrees.  This matter is left to individual institutions, and a foreign student will need to establish with institutions of interest to him/her how diplomas and degrees will be recognized. 

More information on these matters is on the web site for the Department of Education at:

http://www.ed.gov/about/offices/list/ous/international/usnei/us/edlite-org-us.html

However, we note that international students are neither business people nor service suppliers. Entry measures related to students are not directly related to trade and are therefore more appropriately discussed in bilateral dialogues on immigration-related issues.

5. What are the legal regulations and requirements for foreign entities to set up foreign language teaching institutions or examination centers in the US? What facilitation measures can be provided by the US?

Any domestic or foreign entity wishing to establish in any of the 50 states must register/incorporate in that state.  Individual states administer their own measures for establishing and operating a business. States generally provide plentiful information on their websites for the establishment of new businesses.  The Economic Development Administration of the United States Department of Commerce maintains a central directory for these resources, which can be found at:  http://www.eda.gov/Resources/StateLinks.xml

6. What are the restrictions and requirements on education services conducted by foreign providers (e.g. legal entities and foreign language teachers) in the US?
Foreign entities wanting to provide education services will need to meet the same requirements as domestic entities, including qualifying under the rules of the State where the service would be provided.  These measures vary by state.  They might include admission policies that observe equal opportunity for students (race, ethnicity, or gender), state regulations on the establishment and operation of a facility in the state, or accreditation of the institution and its programs.  Foreign-owned entities may be ineligible for federal or state funding or subsidies, including land grants and preferential tax treatment, and to participate in the U.S. student loan program.  
Individuals wishing to work in the United States as teachers will need to qualify under State rules as teachers, and in addition meet requirements for a visa from the Department of Homeland Security.  

III. Follow-up Items for APEC IAP Peer Review Experts

Chapter 6: Customs Procedures

-- What percentage of cargo arrives in the US via seaports?  Via airports?

Roughly 80 percent of U.S. trade (imports and exports) is conducted through the nation’s seaports.  In Fiscal Year 2006, approximately 42 percent (by value) of U.S. imports arrived via seaport, while approximately 23 percent arrived via airports.  The preliminary numbers for Fiscal Year 2007 indicate that approximately 41 percent (by value) of U.S. imports arrived via seaport, while approximately 24 percent arrived via airports. 

Chapter 13: Mobility of Business Persons

-- Please provide statistics for the largest “consuming” economies within APEC of H-1B visas.  

	Top 5 APEC Economies Issuing H1B  FY-2007

	ECONOMY
	Total Issuances

	China 
	10,761

	Philippines
	4,279

	Korea
	3,788

	Japan
	3,516

	Mexico
	2,905


-- Provide statistics on the number of unskilled worker visas granted since 2004.

Although there is not a visa category specifically for “unskilled workers,” the H-2A visa is for temporary agricultural workers, and the H-2B is for temporary workers both skilled and unskilled. Please refer to the visa issuance charts below for the number of visas issued in each category.
-- Provide data on conditions of labor for unskilled workers in the US.  

Labor conditions vary greatly across industries.  The Occupational Outlook Handbook, published by the Department of Labor, Bureau of Labor Statistics, lists the following information in regards to agricultural workers:

	Working conditions for agricultural workers vary widely. Much of the work of farm workers and laborers on farms and ranches takes place outdoors in all kinds of weather and is physical in nature. Harvesting fruits and vegetables, for example, may require much bending, stooping, and lifting. Workers may lack adequate sanitation facilities while working in the field, and their drinking water may be limited. The year-round nature of much livestock production work means that ranch workers must be out in the heat of summer, as well as the cold of winter. While some of these workers enjoy the day-to-day variability of the work, the rural setting, working on the land, and raising animals, the work hours are generally uneven and often long, and work cannot be delayed when crops must be planted and harvested or when animals must be sheltered and fed. Weekend work is common, and farm workers may work a 6- or 7-day week during planting and harvesting seasons. Because much of the work is seasonal in nature, many workers also obtain other jobs during slow seasons. Migrant farm workers, who move from location to location as crops ripen, live an unsettled lifestyle, which can be stressful.
Employment estimate and mean wage estimates for this occupation, May 2006:

Employment (1) 

Employment
RSE (3) 

Mean hourly
wage

Mean annual
wage (2) 

Wage RSE (3) 

8,550

5.2 %

$12.05

$25,070

2.0 %

Percentile wage estimates for this occupation, May 2006:

Percentile 

10% 

25% 

50%
(Median) 

75% 

90% 

Hourly Wage 

$7.08

$8.38

$10.80

$14.17

$19.26

Annual Wage (2) 

$14,730

$17,420

$22,470

$29,480

$40,060




(1) Estimates for detailed occupations do not sum to the totals because the totals include occupations not shown separately. Estimates do not include self-employed workers.

(2) Annual wages have been calculated by multiplying the hourly mean wage by a "year-round, full-time" hours figure of 2,080 hours; for those occupations where there is not an hourly mean wage published, the annual wage has been directly calculated from the reported survey data.

(3) The relative standard error (RSE) is a measure of the reliability of a survey statistic. The smaller the relative standard error, the more precise the estimate

For more information on labor conditions for specific occupations and industries, please refer to the U.S. Department of Labor’s Bureau of Labor Statistics Occupational Outlook Handbook, available on the internet at: http://www.bls.gov.

-- Provide data on the number of NIV issuances in 2004 and for the most recent year for which data is available, both for the world and APEC economies. 
	Worldwide Visa Issuances by Visa Class FY-2004 - FY-2007

	VISA CLASS
	FY-2004 Issuances
	FY-2005 Issuances
	FY-2006 Issuances
	FY-2007 Issuances

	B1/B2
	2,340,795
	2,709,468
	3,053,656
	3,318,783

	B1 
	53,245
	52,649
	56,432
	61,461

	H1-B
	138,965
	124,099
	135,421
	154,051

	H2-A
	31,774
	31,892
	37,149
	50,791

	H2-B
	76,169
	87,492
	71,687
	60,227

	H2-R
	0
	1,643
	50,854
	69,320

	L
	121,864
	122,981
	134,597
	154,869

	O
	10,727
	11,960
	12,599
	14,109

	P
	32,040
	34,665
	33,745
	35,696

	Q
	1,581
	1,978
	1,624
	1,662

	A
	92,356
	94,222
	92,320
	93,557

	D
	245,674
	249,103
	235,428
	262,108

	E
	36,821
	37,164
	40,439
	40,645

	G
	37,145
	40,935
	38,951
	40,693

	I
	16,390
	16,975
	15,514
	15,885

	J
	282,379
	303,822
	340,054
	376,182

	R
	11,782
	11,805
	11,950
	13,588

	TN
	908
	1,902
	2,972
	4,091

	F
	237,807
	255,993
	294,637
	320,545

	
	
	

	
	
	
	
	

	
	
	
	
	

	
	
	
	
	

	
	
	
	
	

	
	
	
	
	

	
	
	
	
	


	Visa Issuances by Visa Class for Nationals of Australia  FY-2004 - FY-2007

	VISA CLASS
	FY-2004 Issuances
	FY-2005 Issuances
	FY-2006 Issuances
	FY-2007 Issuances

	B1/B2
	6,198
	6,458
	6,552
	7,172

	B1 
	144
	103
	139
	144

	H1-B
	1,614
	1,392
	990
	695

	H2-A
	90
	114
	87
	79

	H2-B
	1,019
	1,120
	920
	1,006

	H2-R
	0
	4
	231
	203

	L
	2,875
	3,022
	2,682
	2,618

	O
	433
	445
	475
	551

	P
	539
	482
	547
	713

	Q
	6
	4
	1
	1

	A
	4,238
	3,726
	3,946
	3,677

	D
	2,637
	2,609
	2,205
	2,579

	E
	603
	777
	3,320
	4,173

	G
	293
	331
	264
	281

	I
	471
	469
	361
	310

	J
	6,313
	5,716
	5,563
	5,265

	R
	261
	220
	182
	162

	TN
	0
	0
	0
	0

	F
	1,230
	1,212
	1,301
	1,421

	Visa Issuances by Visa Class for Nationals of Brunei  FY-2004 - FY-2007

	VISA CLASS
	FY-2004 Issuances
	FY-2005 Issuances
	FY-2006 Issuances
	FY-2007 Issuances

	B1/B2
	51
	29
	32
	96

	B1 
	1
	0
	9
	4

	H1-B
	2
	3
	1
	1

	H2-A
	0
	0
	0
	0

	H2-B
	0
	0
	0
	0

	H2-R
	0
	0
	0
	0

	L
	2
	3
	7
	3

	O
	0
	0
	0
	0

	P
	0
	0
	0
	0

	Q
	0
	0
	0
	0

	A
	48
	44
	19
	30

	D
	10
	30
	4
	12

	E
	0
	0
	0
	0

	G
	37
	61
	34
	45

	I
	1
	0
	0
	2

	J
	7
	3
	9
	9

	R
	2
	1
	0
	0

	TN
	0
	0
	0
	0

	F
	5
	4
	6
	15


	Visa Issuances by Visa Class for Nationals of Canada  FY-2004 - FY-2007

	VISA CLASS
	FY-2004 Issuances
	FY-2005 Issuances
	FY-2006 Issuances
	FY-2007 Issuances

	B1/B2
	136
	128
	127
	153

	B1 
	14
	11
	25
	22

	H1-B
	65
	47
	49
	42

	H2-A
	0
	0
	0
	0

	H2-B
	2
	2
	2
	2

	H2-R
	0
	0
	0
	0

	L
	162
	150
	136
	177

	O
	29
	14
	30
	40

	P
	34
	37
	31
	40

	Q
	1
	4
	0
	0

	A
	365
	418
	350
	343

	D
	32
	24
	20
	37

	E
	1,329
	1,485
	1,533
	1,821

	G
	786
	695
	671
	676

	I
	27
	34
	52
	83

	J
	71
	80
	63
	81

	R
	21
	13
	15
	16

	TN
	6
	14
	23
	31

	F
	201
	168
	179
	208

	Visa Issuances by Visa Class for Nationals of Chile  FY-2004 - FY-2007

	VISA CLASS
	FY-2004 Issuances
	FY-2005 Issuances
	FY-2006 Issuances
	FY-2007 Issuances

	B1/B2
	28,711
	26,888
	34,396
	35,811

	B1 
	387
	368
	320
	653

	H1-B
	333
	278
	262
	269

	H2-A
	65
	57
	64
	62

	H2-B
	200
	186
	292
	166

	H2-R
	0
	0
	16
	89

	L
	489
	535
	486
	460

	O
	58
	37
	27
	59

	P
	97
	90
	65
	56

	Q
	0
	0
	1
	3

	A
	2,071
	1,725
	1,554
	1,544

	D
	1,047
	1,020
	1,138
	1,369

	E
	10
	34
	35
	50

	G
	359
	414
	456
	363

	I
	106
	141
	181
	148

	J
	1,802
	2,031
	2,812
	3,884

	R
	143
	78
	88
	64

	TN
	0
	0
	0
	0

	F
	1,100
	1,142
	1,146
	1,310


	Visa Issuances by Visa Class for Nationals of China  FY-2004 - FY-2007

	VISA CLASS
	FY-2004 Issuances
	FY-2005 Issuances
	FY-2006 Issuances
	FY-2007 Issuances

	B1/B2
	174,050
	226,722
	262,810
	304,206

	B1 
	2,013
	545
	1,145
	692

	H1-B
	6,583
	7,113
	9,451
	10,761

	H2-A
	5
	6
	0
	0

	H2-B
	3
	8
	117
	301

	H2-R
	0
	0
	0
	1

	L
	2,306
	2,378
	3,186
	3,528

	O
	145
	130
	221
	206

	P
	988
	1,675
	1,724
	1,589

	Q
	37
	32
	40
	94

	A
	1,963
	2,196
	2,880
	2,832

	D
	8,379
	10,602
	11,820
	12,847

	E
	24
	25
	23
	38

	G
	1,036
	1,168
	996
	1,005

	I
	430
	638
	751
	845

	J
	9,459
	12,341
	15,098
	20,024

	R
	73
	94
	75
	66

	TN
	0
	0
	0
	0

	F
	21,227
	24,653
	31,199
	42,248

	Visa Issuances by Visa Class for Nationals of Hong Kong, China  FY-2004 - FY-2007

	VISA CLASS
	FY-2004 Issuances
	FY-2005 Issuances
	FY-2006 Issuances
	FY-2007 Issuances

	B1/B2
	26,498
	37,861
	41,813
	44,451

	B1 
	30
	8
	17
	12

	H1-B
	343
	374
	405
	442

	H2-A
	0
	0
	0
	0

	H2-B
	0
	0
	12
	0

	H2-R
	0
	0
	0
	0

	L
	136
	128
	137
	186

	O
	86
	115
	298
	292

	P
	59
	88
	56
	97

	Q
	24
	372
	33
	37

	A
	0
	1
	0
	1

	D
	278
	820
	700
	705

	E
	0
	0
	1
	2

	G
	22
	17
	15
	18

	I
	78
	122
	133
	103

	J
	713
	893
	1,167
	1,506

	R
	13
	22
	20
	15

	TN
	0
	0
	0
	0

	F
	1,696
	2,025
	2,381
	2,359


	Visa Issuances by Visa Class for Nationals of Indonesia  FY-2004 - FY-2007

	VISA CLASS
	FY-2004 Issuances
	FY-2005 Issuances
	FY-2006 Issuances
	FY-2007 Issuances

	B1/B2
	26,962
	37,822
	35,988
	27,784

	B1 
	492
	503
	644
	942

	H1-B
	685
	831
	890
	1,007

	H2-A
	0
	1
	16
	4

	H2-B
	109
	172
	532
	420

	H2-R
	0
	0
	0
	16

	L
	487
	482
	496
	615

	O
	4
	13
	9
	13

	P
	5
	76
	24
	50

	Q
	3
	1
	4
	5

	A
	1,435
	1,837
	1,696
	1,848

	D
	5,724
	8,459
	5,858
	6,161

	E
	4
	6
	7
	6

	G
	569
	647
	583
	785

	I
	52
	94
	27
	76

	J
	881
	1,108
	1,275
	1,337

	R
	59
	73
	90
	59

	TN
	0
	0
	0
	0

	F
	2,239
	2,699
	2,898
	2,527

	Visa Issuances by Visa Class for Nationals of Japan  FY-2004 - FY-2007

	VISA CLASS
	FY-2004 Issuances
	FY-2005 Issuances
	FY-2006 Issuances
	FY-2007 Issuances

	B1/B2
	3,611
	3,988
	3,810
	2,999

	B1 
	203
	265
	477
	1,222

	H1-B
	4,214
	4,073
	3,795
	3,516

	H2-A
	0
	1
	0
	0

	H2-B
	98
	163
	218
	193

	H2-R
	0
	0
	4
	12

	L
	14,218
	11,998
	11,784
	11,614

	O
	483
	478
	544
	645

	P
	936
	892
	690
	1,007

	Q
	238
	155
	167
	191

	A
	7,479
	7,123
	6,936
	7,094

	D
	5,696
	4,277
	3,378
	2,586

	E
	14,715
	14,422
	13,852
	12,063

	G
	493
	409
	369
	411

	I
	1,315
	1,407
	1,410
	1,404

	J
	10,810
	10,343
	9,922
	9,915

	R
	255
	257
	204
	205

	TN
	0
	0
	0
	0

	F
	25,581
	25,567
	24,435
	22,831


	Visa Issuances by Visa Class for Nationals of Korea  FY-2004 - FY-2007

	VISA CLASS
	FY-2004 Issuances
	FY-2005 Issuances
	FY-2006 Issuances
	FY-2007 Issuances

	B1/B2
	267,480
	303,824
	343,822
	350,099

	B1 
	149
	606
	154
	218

	H1-B
	3,422
	3,838
	3,924
	3,788

	H2-A
	0
	1
	1
	1

	H2-B
	53
	220
	262
	156

	H2-R
	0
	0
	0
	1

	L
	3,217
	3,274
	3,371
	4,209

	O
	123
	250
	309
	370

	P
	471
	705
	628
	604

	Q
	14
	16
	35
	70

	A
	4,518
	3,110
	2,837
	2,966

	D
	3,666
	3,722
	4,315
	4,764

	E
	3,945
	3,163
	3,271
	3,606

	G
	227
	346
	301
	364

	I
	612
	738
	745
	729

	J
	15,169
	15,891
	16,706
	17,452

	R
	615
	906
	866
	883

	TN
	0
	0
	0
	0

	F
	35,365
	40,721
	49,414
	53,169

	Visa Issuances by Visa Class for Nationals of Malaysia  FY-2004 - FY-2007

	VISA CLASS
	FY-2004 Issuances
	FY-2005 Issuances
	FY-2006 Issuances
	FY-2007 Issuances

	B1/B2
	25,433
	28,307
	29,077
	30,233

	B1 
	403
	328
	621
	1,085

	H1-B
	1,050
	967
	967
	926

	H2-A
	0
	0
	0
	0

	H2-B
	0
	3
	0
	0

	H2-R
	0
	0
	0
	0

	L
	1,069
	968
	1,090
	935

	O
	11
	24
	15
	13

	P
	6
	13
	6
	10

	Q
	0
	2
	1
	0

	A
	956
	1,129
	900
	832

	D
	2,505
	1,869
	2,074
	2,124

	E
	6
	4
	9
	15

	G
	217
	228
	189
	198

	I
	71
	108
	100
	101

	J
	577
	595
	713
	794

	R
	34
	36
	31
	33

	TN
	0
	0
	0
	0

	F
	1,565
	1,314
	1,430
	1,668


	Visa Issuances by Visa Class for Nationals of Mexico  FY-2004 - FY-2007

	VISA CLASS
	FY-2004 Issuances
	FY-2005 Issuances
	FY-2006 Issuances
	FY-2007 Issuances

	B1/B2
	20,157
	26,726
	79,277
	44,815

	B1 
	5,245
	4,192
	4,423
	4,755

	H1-B
	3,016
	2,505
	2,699
	2,905

	H2-A
	28,683
	28,563
	34,195
	47,399

	H2-B
	52,556
	60,259
	43,269
	33,472

	H2-R
	0
	988
	36,723
	51,734

	L
	5,322
	5,140
	5,335
	6,048

	O
	806
	1,077
	983
	1,073

	P
	4,261
	4,751
	4,858
	5,021

	Q
	142
	127
	121
	148

	A
	1,550
	1,626
	1,646
	1,851

	D
	3,228
	3,196
	2,694
	2,942

	E
	1,552
	1,321
	1,776
	1,873

	G
	873
	921
	1,009
	921

	I
	778
	804
	847
	821

	J
	5,077
	5,564
	5,823
	6,455

	R
	1,425
	1,539
	1,510
	1,336

	TN
	902
	1,888
	2,949
	4,060

	F
	8,566
	8,561
	8,327
	8,312

	Visa Issuances by Visa Class for Nationals of New Zealand FY-2004 - FY-2007

	VISA CLASS
	FY-2004 Issuances
	FY-2005 Issuances
	FY-2006 Issuances
	FY-2007 Issuances

	B1/B2
	2,308
	2,494
	2,500
	2,541

	B1 
	221
	215
	116
	95

	H1-B
	467
	388
	345
	344

	H2-A
	202
	180
	84
	99

	H2-B
	509
	462
	218
	304

	H2-R
	0
	6
	305
	260

	L
	573
	642
	634
	554

	O
	130
	97
	108
	116

	P
	103
	143
	131
	146

	Q
	1
	8
	3
	3

	A
	579
	505
	621
	530

	D
	1,041
	865
	844
	766

	E
	5
	11
	23
	23

	G
	124
	152
	134
	153

	I
	149
	103
	118
	111

	J
	2,180
	1,818
	1,750
	1,721

	R
	114
	87
	107
	88

	TN
	0
	0
	0
	0

	F
	365
	367
	388
	435

	
	
	
	
	


	Visa Issuances by Visa Class for Nationals of Papua New Guinea FY-04 - FY-07

	VISA CLASS
	FY-2004 Issuances
	FY-2005 Issuances
	FY-2006 Issuances
	FY-2007 Issuances

	B1/B2
	101
	262
	214
	157

	B1 
	63
	17
	25
	46

	H1-B
	2
	1
	0
	1

	H2-A
	0
	0
	0
	0

	H2-B
	0
	0
	0
	0

	H2-R
	0
	0
	0
	0

	L
	8
	4
	7
	2

	O
	0
	0
	0
	0

	P
	0
	1
	0
	0

	Q
	0
	0
	0
	0

	A
	51
	85
	65
	87

	D
	3
	5
	2
	6

	E
	0
	0
	0
	0

	G
	32
	44
	47
	29

	I
	0
	0
	0
	0

	J
	14
	6
	16
	15

	R
	3
	5
	2
	2

	TN
	0
	0
	0
	0

	F
	25
	35
	32
	32

	Visa Issuances by Visa Class for Nationals of Peru  FY-2004 - FY-2007

	VISA CLASS
	FY-2004 Issuances
	FY-2005 Issuances
	FY-2006 Issuances
	FY-2007 Issuances

	B1/B2
	59,412
	37,929
	26,628
	28,783

	B1 
	449
	810
	1,236
	1,326

	H1-B
	714
	692
	737
	755

	H2-A
	614
	687
	841
	900

	H2-B
	173
	158
	288
	267

	H2-R
	0
	0
	1
	3

	L
	435
	519
	431
	423

	O
	57
	57
	72
	50

	P
	231
	198
	188
	229

	Q
	8
	0
	1
	6

	A
	659
	659
	845
	740

	D
	1,354
	1,340
	1,959
	2,519

	E
	3
	6
	5
	8

	G
	485
	511
	489
	595

	I
	99
	94
	130
	126

	J
	3,562
	3,976
	5,076
	7,512

	R
	95
	140
	130
	133

	TN
	0
	0
	0
	0

	F
	1,189
	1,124
	1,178
	1,168


	Visa Issuances by Visa Class for Nationals of Philippines  FY-2004 - FY-2007

	VISA CLASS
	FY-2004 Issuances
	FY-2005 Issuances
	FY-2006 Issuances
	FY-2007 Issuances

	B1/B2
	32,752
	47,368
	49,639
	77,742

	B1 
	7,852
	9,440
	12,383
	12,636

	H1-B
	3,467
	2,849
	2,823
	4,279

	H2-A
	0
	0
	22
	12

	H2-B
	584
	560
	1,590
	2,639

	H2-R
	0
	0
	50
	13

	L
	1,286
	1,385
	1,760
	1,949

	O
	138
	260
	279
	301

	P
	124
	298
	226
	245

	Q
	0
	0
	1
	2

	A
	1,693
	1,872
	1,969
	1,768

	D
	56,480
	59,026
	59,519
	76,979

	E
	113
	206
	863
	1,041

	G
	1,009
	978
	1,023
	1,206

	I
	49
	137
	96
	104

	J
	1,109
	1,341
	1,915
	2,219

	R
	374
	398
	373
	653

	TN
	0
	0
	0
	0

	F
	821
	867
	818
	1,082

	Visa Issuances by Visa Class for Nationals of Russia  FY-2004 - FY-2007

	VISA CLASS
	FY-2004 Issuances
	FY-2005 Issuances
	FY-2006 Issuances
	FY-2007 Issuances

	B1/B2
	50,781
	62,213
	66,781
	77,764

	B1 
	1,464
	936
	618
	723

	H1-B
	1,484
	1,240
	1,203
	1,150

	H2-A
	0
	4
	6
	1

	H2-B
	20
	74
	41
	18

	H2-R
	0
	0
	1
	1

	L
	360
	438
	593
	738

	O
	274
	242
	279
	188

	P
	2,902
	3,716
	2,554
	2,981

	Q
	3
	1
	1
	0

	A
	2,649
	2,659
	2,094
	2,507

	D
	11,888
	14,240
	14,067
	15,754

	E
	8
	9
	7
	17

	G
	1,826
	1,636
	1,559
	1,497

	I
	416
	417
	400
	601

	J
	17,346
	22,429
	28,954
	29,266

	R
	78
	74
	55
	60

	TN
	0
	0
	0
	0

	F
	1,690
	2,380
	2,602
	3,173


	Visa Issuances by Visa Class for Nationals of Singapore  FY-2004 - FY-2007

	VISA CLASS
	FY-2004 Issuances
	FY-2005 Issuances
	FY-2006 Issuances
	FY-2007 Issuances

	B1/B2
	1,315
	1,821
	1,734
	977

	B1 
	11
	29
	44
	87

	H1-B
	600
	561
	599
	532

	H2-A
	0
	0
	0
	0

	H2-B
	24
	2
	1
	1

	H2-R
	0
	0
	0
	0

	L
	616
	613
	554
	661

	O
	26
	20
	23
	28

	P
	5
	97
	13
	13

	Q
	0
	1
	0
	0

	A
	1,693
	1,731
	1,970
	1,529

	D
	1,718
	1,864
	1,990
	2,245

	E
	30
	35
	37
	22

	G
	89
	102
	99
	101

	I
	64
	68
	42
	42

	J
	781
	958
	1,034
	1,113

	R
	31
	23
	19
	15

	TN
	0
	0
	0
	0

	F
	1,290
	1,238
	1,497
	1,528

	Visa Issuances by Visa Class for Nationals of Chinese Taipei  FY-2004 - FY-2007

	VISA CLASS
	FY-2004 Issuances
	FY-2005 Issuances
	FY-2006 Issuances
	FY-2007 Issuances

	B1/B2
	162,784
	168,388
	160,848
	150,557

	B1 
	33
	29
	39
	31

	H1-B
	2,662
	2,483
	2,537
	2,506

	H2-A
	0
	0
	0
	0

	H2-B
	7
	9
	15
	19

	H2-R
	0
	0
	0
	0

	L
	611
	518
	599
	710

	O
	97
	138
	119
	104

	P
	46
	169
	93
	278

	Q
	0
	0
	0
	1

	A
	3
	3
	2
	2

	D
	1,877
	1,975
	1,832
	1,850

	E
	1,823
	1,875
	1,356
	952

	G
	25
	12
	17
	15

	I
	240
	183
	223
	136

	J
	2,472
	2,850
	3,508
	4,500

	R
	170
	142
	149
	154

	TN
	0
	0
	0
	0

	F
	14,880
	16,137
	17,398
	15,545


	Visa Issuances by Visa Class for Nationals of Thailand  FY-2004 - FY-2007

	VISA CLASS
	FY-2004 Issuances
	FY-2005 Issuances
	FY-2006 Issuances
	FY-2007 Issuances

	B1/B2
	31,470
	32,139
	37,529
	41,873

	B1 
	207
	137
	428
	582

	H1-B
	615
	551
	573
	534

	H2-A
	339
	374
	11
	10

	H2-B
	7
	10
	11
	16

	H2-R
	0
	0
	0
	1

	L
	197
	197
	215
	286

	O
	27
	15
	30
	27

	P
	74
	123
	99
	43

	Q
	1
	1
	21
	5

	A
	1,244
	1,442
	1,049
	782

	D
	3,642
	5,436
	4,867
	4,071

	E
	228
	235
	265
	291

	G
	230
	209
	150
	183

	I
	144
	177
	128
	94

	J
	3,977
	6,374
	9,316
	12,870

	R
	145
	131
	157
	184

	TN
	0
	0
	0
	0

	F
	3,861
	3,824
	4,611
	4,583

	Visa Issuances by Visa Class for Nationals of Vietnam  FY-2004 - FY-2007

	VISA CLASS
	FY-2004 Issuances
	FY-2005 Issuances
	FY-2006 Issuances
	FY-2007 Issuances

	B1/B2
	3,638
	4,334
	5,231
	21,397

	B1 
	1,864
	2,727
	2,531
	351

	H1-B
	107
	112
	134
	202

	H2-A
	0
	12
	48
	0

	H2-B
	0
	0
	15
	19

	H2-R
	0
	0
	0
	0

	L
	131
	163
	210
	214

	O
	3
	2
	1
	10

	P
	23
	77
	186
	279

	Q
	0
	0
	0
	0

	A
	516
	621
	670
	885

	D
	32
	299
	374
	362

	E
	1
	5
	0
	4

	G
	333
	321
	267
	371

	I
	12
	45
	28
	93

	J
	898
	942
	1,100
	1,424

	R
	173
	125
	152
	313

	TN
	0
	0
	0
	0

	F
	1,879
	2,482
	3,780
	6,248


-- Provide data on the number of entries of non-immigrants from APEC economies in 2004 and for the most recent year for which data is available.  

	APEC Non-immigrant Temporary Admission Fiscal Year 2004

	 
	H-1B
	H-2A
	H-2B
	L
	O
	P 
	B

	Australia
	7,738
	53
	1,135
	9,516
	1,315
	868
	113,962

	Canada
	24,077
	486
	2,972
	21,593
	1,958
	7,262
	21,686

	Chile
	2,038
	32
	231
	2,108
	184
	214
	35,724

	China
	10,108
	NA
	44
	NA
	240
	1,091
	NA

	Indonesia
	959
	-
	101
	396
	30
	24
	9,167

	Japan
	14,322
	11
	291
	30,807
	1,113
	1,130
	382,162

	Korea
	9,111
	NA
	97
	4,779
	295
	683
	177,568

	Malaysia
	2,090
	NA
	5
	1,655
	40
	13
	24,941

	Mexico
	17,917
	17,218
	56,280
	16,336
	1,715
	8,575
	432,588

	New Zealand
	1,889
	95
	597
	1,997
	375
	169
	34,297

	Peru
	3,688
	263
	362
	1,775
	203
	247
	35,119

	Philippines
	5,112
	-
	671
	2,092
	275
	216
	32,789

	Russia
	3,996
	NA
	50
	711
	460
	2,934
	28,941

	Singapore
	2,031
	-
	35
	1,398
	73
	12
	32,423

	Chinese Taipei
	6,373
	-
	29
	1871
	135
	121
	250,925

	Thailand
	1,450
	192
	78
	297
	54
	89
	19,646

	Vietnam
	110
	-
	-
	97
	-
	26
	4,158

	World Wide Total
	386,821
	22,141
	86,958
	314,484
	27,127
	40,466
	4,593,124

	APEC Total
	113,009
	18,350
	62,978
	95,914
	8,465
	23,674
	1,593,835

	APEC Percent of World Wide Total
	29.2%
	82.9%
	72.4%
	30.5%
	31.2%
	58.5%
	34.7%

	
	
	
	
	
	
	
	

	
	
	
	
	

	NA = data not available 
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	

	Please Note: Admissions are the number of people that enter the economy for each category.  Since people could enter more than once it does not equal the total number of people for a particular visa category.  Admissions also do not equal the stock of immigrants under the category in the U.S. at a given time. 

	

	USCIS 2004 Yearbook of Immigration Statistics


	APEC Non-immigrant Temporary Admission Fiscal Year 2005

	 
	H-1B
	H-2A/H-2B
	L
	O
	P 
	E
	B

	Australia
	7,032
	1,279
	9,650
	1,482
	1,007
	2,711
	15,908

	Brunei
	3
	-
	8
	-
	-
	-
	68

	Canada
	24,086
	3,127
	16,569
	2,156
	6,290
	4,477
	39,367

	Chile
	2,007
	241
	1,973
	181
	164
	769
	115,240

	China
	11,801
	48
	4,259
	459
	1,493
	769
	399,739

	Indonesia
	1,255
	151
	477
	NA
	97
	38
	49,620

	Japan
	14,858
	255
	30,899
	1,321
	1,072
	72,606
	21,171

	Korea
	10,041
	265
	4,561
	477
	986
	13,090
	622,809

	Malaysia
	2,344
	11
	1,822
	53
	39
	43
	59,216

	Mexico
	17,063
	90,466
	16,279
	2,216
	9,478
	7,903
	4,510,695

	New Zealand
	1,791
	652
	2,096
	291
	243
	29
	9,377

	Peru
	3,942
	768
	1,676
	199
	324
	76
	176,569

	Philippines
	5,282
	593
	2,188
	394
	365
	627
	177,412

	Russia
	3,805
	97
	477
	467
	3,820
	38
	86,846

	Singapore
	2,199
	20
	1,352
	52
	99
	86
	10,565

	Chinese Taipei
	6,546
	41
	1,166
	213
	199
	4,613
	266,931

	Thailand
	1,366
	357
	311
	48
	152
	333
	57,015

	Vietnam
	125
	NA
	127
	NA
	66
	10
	16,152

	World Wide Total
	407,418
	129,327
	312,144
	29,715
	43,766
	192,843
	4,695,809

	APEC Total
	115,546
	98,371
	95,890
	10,009
	25,894
	108,218
	6,634,700

	APEC Percent of World Wide Total
	28.4%
	76.1%
	30.7%
	33.7%
	59.2%
	56.1%
	141.3%

	
	
	
	
	
	
	
	

	B-Visas include both visitor and business visas
	
	
	
	
	

	B category does not include admissions from visa waiver economies which include Australia, Brunei, Japan, New Zealand, and Singapore.  

	NA = data not available
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	

	Please Note: Admissions are the number of people that enter the economy for each category.  Since people could enter more than once it does not equal the total number of people for a particular visa category.  Admissions also do not equal the stock of immigrants under the category in the U.S. at a given time. 

	

	USCIS 2005 Yearbook of Immigration Statistics


	APEC Non-immigrant Temporary Admission Fiscal Year 2006

	 
	H-1B
	H-2A
	H-2B
	L
	O
	P 
	E
	B

	Australia
	5,998
	84
	1,184
	9,388
	1,700
	1,211
	4,790
	16,262

	Brunei
	10
	24
	-
	13
	-
	-
	-
	95

	Canada
	24,912
	454
	2,689
	15,645
	2,513
	6,497
	4,820
	46,463

	Chile
	2,219
	39
	305
	1,716
	139
	179
	164
	121,436

	China
	14,548
	NA
	NA
	5,115
	604
	1,154
	729
	470,019

	Indonesia
	1,369
	7
	540
	481
	62
	60
	50
	51,303

	Japan
	14,863
	NA 
	NA
	34,657
	1,400
	971
	83,478
	19,851

	Korea
	11,370
	NA 
	NA 
	5,458
	559
	888
	14,149
	659,226

	Malaysia
	2,560
	 
	6
	2,123
	45
	35
	40
	62,959

	Mexico
	17,654
	40,283
	89,483
	18,404
	2,250
	12,320
	11,591
	5,814,323

	New Zealand
	1,687
	58
	481
	33
	17
	169
	6
	9,521

	Papua New Guinea
	-
	-
	-
	5
	-
	-
	-
	322

	Peru
	3,871
	562
	544
	1,529
	216
	347
	67
	158,141

	Philippines
	5,727
	12
	1,447
	2,780
	488
	358
	1,261
	179,641

	Russia
	3,486
	NA 
	61
	953
	474
	2,667
	NA 
	94,207

	Singapore
	2,653
	-
	16
	1,473
	61
	23
	106
	7,837

	Chinese Taipei
	6,744
	NA 
	NA 
	1,248
	171
	198
	4,252
	257,261

	Thailand
	1,371
	6
	23
	388
	51
	118
	342
	58,934

	Vietnam
	143
	20
	32
	156
	3
	168
	10
	195,200

	World Wide Total
	431,853
	46,432
	97,279
	320,829
	31,969
	46,205
	212,598
	13,943,242

	APEC Total
	121,185
	41,549
	96,811
	101,565
	10,753
	27,363
	125,855
	8,223,001

	APEC Percent of World Wide Total
	28.1%
	89.5%
	99.5%
	31.7%
	33.6%
	59.2%
	59.2%
	59.0%

	
	
	
	
	
	
	
	
	

	B-Visas include both visitor and business visas
	
	
	
	
	

	B category does not include admissions from visa waiver economies which include Australia, Brunei, Japan, New Zealand, and Singapore.  

	NA = data not available
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	

	Please Note: Admissions are the number of people that enter the economy for each category.  Since people could enter more than once it does not equal the total number of people for a particular visa category.  Admissions also do not equal the stock of immigrants under the category in the U.S. at a given time. 
	

	
	

	USCIS 2006 Yearbook of Immigration Statistics
	

	
	
	
	
	
	
	
	
	


Chapter 14: Trade Facilitation

-- (Briefer agreed to provide a chart of the operational portfolios that make up the Automated Commercial Environment).

· Began development in March 2002.

· $3.3B program lasting 8.5 years; fully operational in 2011.

· Program team comprised of 149 government employees; 1014 contractors.

· Deployments accomplished to date:

· Technical platform (winter 2003) 

· ACE Secure Data Portal (fall 2003)

· Account-based management and Periodic Monthly Statement (summer 2004) 

· Screening Foundation (summer 2006)

· Targeting Foundation (fall 2006)

· Truck e-Manifest (summer 2007)

· Entry Summary and Accounts Revenue first release (fall 2007)

· Advanced Targeting

· Future development and deployment through 2011:

· Entry Summary Processing 

· Cargo Release and Entry Summary

· Revenue Collection

· Multi-modal Manifest

· Exports. 

· Drawback, Protest, and Importer Activity Summary Statement

· Custodial Entities and Pipelines 

· The Safe Port Act requires agencies to participate in ACE/ITDS 

· The International Trade Data System (ITDS) will create interfaces with 35 agencies as part of ACE

· Foundation is the World Customs Organization (WCO) Data Model

· CSPO and the ITDS Board of Directors ensure that the ACE/ITDS consolidated data set is aligned with the WCO Data Model that provides a single, globally harmonized data set and standard electronic messages

· Commercial trade processing system being developed by CBP

· New business processes supported by enhanced technology

· Supports CBP border security and trade facilitation mission

· With Automated Target System, forms backbone of CBP trade processing and risk assessment capability

· Interfaces with:

· Automated Targeting System

· Treasury Enforcement Communication System/National Crime Information Center

· Free and Secure Trade 

· Automated Commercial System

· Consolidates information from these systems via the ACE Secure Data Portal

· Partnership among government agencies via the International Trade Data System

For additional information, follow this link:  U.S. Customs and Border Protection
Customs procedure (movement of goods):  

The Automated Commercial Environment (ACE)
:  Transforming Trade
In February 2003, the United States introduced to APEC the most significant customs modernization program in history – The Automated Commercial Environment (ACE).   ACE will revolutionize the processing of goods imported into the United States.  Through the implementation of ACE’s integrated, fully automated information system, import and export data will be collected, processed, and analyzed more efficiently than ever before.  Through ACE, CBP plans to replace excessive and burdensome import procedures with a streamlined process, bolstered by better coordination among government agencies, and between CBP and the trade community. 

Considering the average daily volume of import traffic into the United States, installing ACE functions at every port of entry (air, land, and sea) is a significant undertaking.  The United States imports more merchandise than any other country in the world.  In FY 2006 the total value of goods imported into the United States reached a new high of more than $1.8 trillion.  

The transformation of the United States’ commercial ports of entry is grounded in the four major business functions of ACE: 1) the ACE Secure Data Portal; 2) Account Management; 3) Cargo Processing; and 4) Border Security.  Delivery of ACE functions began in February 2003, and subsequent progress has been steady.  

The Secure Data Portal


Introduction

The ACE Secure Data Portal capability has been fielded, and its use by government and the trade community is growing.  Once fully implemented, the portal will provide a single location for the U.S. Government to communicate and share information with the trade community.  The portal, essentially a customized Web page, connects CBP, the trade community, and Participating Government Agencies (PGAs) by providing a single, centralized, online access point for communications and information related to cargo shipments.  Deployed in October 2003, the portal is expected to increase import and export efficiency while enhancing border security.  Through the development of collaborative tools such as the portal, ACE will help CBP provide “One Face at the Border” with “One Screen at the Border.”


Progress

Participation in the ACE Secure Data Portal has grown significantly.  As of September 2007, nearly 12,000 accounts have been established, including more than 1,200 importer accounts, more than 700 broker accounts, and nearly 10,000 truck carrier accounts.  More than 245 users from 32 PGAs also have access to entry and entry summary data through the ACE Secure Data Portal.  Non-CBP officials with access to ACE are able to share information, and review the traffic and compliance records of participants.  Participating accounts can improve their communications and collaboration with CBP officials, as well as run reports to help track their own compliance and the entry of their shipments.  In September 2007, the number of ACE account types was expanded to include virtually every entity doing business with CBP.

Executives from several companies have praised ACE’s positive impact on the convenience, efficiency, and speed of international trade.  

There is a very strong interest in ACE from the trade community.  Each month numerous companies contact CBP to inquire about participating in ACE.  Information can be found at: www.cbp.gov/modernization.

Account Management


Introduction

An important ACE feature for the business community is the establishment of modern, commercial business practices for managing transactions and revenue.  Traditionally duties and fees have been paid for each shipment.  Through account management, ACE processes periodic payment of duties, resulting in significant savings for both CBP and the trade community.  ACE revenue collection is similar to a commercial credit card payment process, with debits and credits and a net assessment on a periodic basis.  ACE is providing a complete nationwide view of all reported activity for an importer or broker, allowing members of the private sector to more easily track their expenses.  A national approach to managing import and export transactions achieves greater productivity and cost savings in processing and revenue collection.


Progress

On July 15, 2004, importers and brokers participating in ACE’s pilot program began viewing monthly statements and making monthly payments to CBP.  Payments are being made via the Automated Clearing House
 (ACH) electronic funds transfer system.  Importers with accounts may designate brokers to pay on their behalf, and brokers may view entry summary historical data.  At inception, 6 importers paid via periodic monthly statements for a total payment of $84,000 in duties and fees. In September 2007, CBP collected $1.04 billion in duties and fees (42 percent of total adjusted collections) via the ACE periodic monthly statement.  To date, CBP has collected nearly 17 billion in duties and fees via ACE.  

Cargo Processing


Introduction

Numerous U.S. Government agencies require information on shipments entering and exiting the United States.  Under the current system, importers, exporters, carriers, and intermediaries (brokers, forwarders, etc.) must submit information to each agency separately.  The process is time-consuming, costly, and inefficient.  Additionally, separate channels of communication with the trade community make it difficult for agencies to share information with each other.  The results are a longer clearance process and increased costs for government and the private sector.

Once implemented, members of the trade community will be able to submit all required standardized commodity and transportation one time via ACE, which will enable this data to be shared by Federal agencies involved in the import, export, and transportation-related decision-making process...  CBP and PGAs will then process and analyze this information, and determine whether to accept the entry, refuse it, or perform an examination or seizure.  Each PGA will access information from the same source, and will communicate through ACE’s system of agency-to-agency communication.

Electronically collecting and disseminating international trade and transportation data via ACE is expected to expedite cargo clearance.  Instead of having as many as seven different cargo release systems, CBP Officers will have access to necessary information from all relevant PGAs, creating one consolidated release system at the point of entry.  As a result, the trade community should benefit from faster, more predictable processing of their conveyances and merchandise.


Progress

ACE electronic truck manifest (e-manifest) processing capabilities are currently available at 98 land border ports and are scheduled to be deployed to all 99 land border ports by the end of 2007. 

ACE e-Manifest capabilities enable electronic filing of manifests, offering the trade community increased efficiency by saving valuable time at the border, reducing processing time, and offering online tracking status of trips.  In addition, CBP Officers are provided with consolidated information that will help them expedite legitimate trade while keeping America's borders secure.  

When a truck approaches the primary booth, the e-Manifest is automatically retrieved along with the matching pre-filed entries, in-bond requests, and other release declarations for the CBP Officer to view and process.  The CBP Officer will either release the truck at primary, or refer the truck to secondary for further processing.  Subsequently, the CBP processing results will be accessible via the ACE Secure Data Portal and/or returned to the EDI filer.  

ACE truck processing capabilities also enable the use of optional electronic transponders combined with a “proximity card.”  As the truck nears the border, a signal will emit from the trucker’s proximity card, allowing CBP to identify trucks and drivers and activate the retrieval of manifest and entry data for the inspector at the primary booth.

Receiving the manifest information early allows CBP and other border security agencies to pre-screen the manifest through multiple checks before the truck arrives at the port.  The receipt of e-Manifests enables CBP Officers to focus their efforts and inspections on high-risk commerce, thereby minimizing unnecessary delays for legitimate, low-risk commerce.  Requiring manifest information to be submitted electronically greatly reduces the potential for errors and improves efficiency, resulting in faster border crossings for legitimate carriers. 

On January 25, 2007, CBP began requiring truck carriers entering the United States through an initial group of 24 land border ports to file electronic manifests (e-Manifests) one hour before reaching the U.S. border, half an hour if they are participants in the Free and Secure Trade (FAST) program.  As of September 2007, the mandatory e-Manifest policy has been implemented at 79 of the Nation’s 99 land border ports of entry, including the entire Southern Border.    

CBP has announced via the Federal Register that all land border ports in Maine and Minnesota will require the submission of e-Manifests, effective October 16, 2007.  The filing of truck e-Manifests will eventually be required at all U.S. land border ports of entry.

The initial deployments of advanced cargo processing benefit two of the United States’ largest trading partners (and two APEC members), Canada and Mexico.  Since the vast majority of U.S.-Canada and U.S.-Mexico cross-border trade moves by land, the automated truck manifests should have a significant impact on trade facilitation.  On average, an e-Manifest is processed 33 seconds faster than a paper manifest. 

CBP continues to coordinate with other federal agencies to identify requirements for ACE and to integrate agency operations into ACE design via the International Trade Data System (ITDS).  ITDS is being implemented by CBP as part of ACE.  There are currently 35 federal agencies participating, including the Transportation Security Administration, the International Trade Administration – Import Administration, the U.S. Fish and Wildlife Service, the Federal Motor Carrier Safety Administration, the Food and Drug Administration, the Alcohol and Tobacco Tax and Trade Bureau, and the Nuclear Regulatory Commission.

The Security and Accountability for Every Port Act of 2006 (SAFE Port Act) mandated that all Federal agencies requiring documentation for clearing or licensing the importation or exportation of cargo participate in ITDS.  Nine additional Government agencies were identified as required ITDS participants based on the SAFE Port Act, six of which have formally joined ITDS as of September 2007.  Two agencies (the Bureau of Political Military Affairs and the Bureau of Oceans and International Environmental and Scientific Affairs) are anticipated to join shortly.  

Based on a Presidential Executive Order establishing an interagency working group on import safety and a subsequent Office of Management and Budget directive requiring agency use of ITDS, an interagency team led by the Department of the Treasury, working with DHS, is currently analyzing how agencies can participate in ITDS with particular focus on developing agency plans for using ITDS and identifying budgetary resources needed to support the ACE/ITDS interface.  

Border Security

ACE will deliver important security functions.  ACE will provide the capability to access data in the international supply chain that CBP needs to anticipate, identify, track, and intercept high-risk shipments.  Just as the automated truck manifests will facilitate the flow of goods into the United States, the advanced data on shipments entering from Canada and Mexico will help with pre-screening and advanced targeting.  ACE will link people, data, and tools through a targeting system that permits CBP to leverage trade information and collaborate with other agencies to sense and respond to threats, to develop and utilize intelligence, and to conduct investigations.  

Enforcement and compliance selectivity criteria from CBP and other government agencies will screen every ACE import transaction.  It will extend targeting to cover the vast majority of shipments entering the United States.  

The security features of ACE will advance the Secure Trade in the APEC Region (STAR) initiative.  Consistent with STAR, ACE will better enable CBP to identify and examine high-risk containers, assure in-transit integrity of containers, and increase overall supply-chain security.

Progress

Since ACE’s security benefits will flow from information sharing, the aforementioned security benefits will be increasingly realized as ACE becomes operational.  The deployment of ACE along the United States’ land-based ports, combined with the implementation of a mandatory e-Manifest policy at all land border ports of entry will immediately strengthen security.  The ACE Secure Data Portal and the Automated Truck Manifest will support two types of e-Releases:  Preferred and Standard.  Preferred e-Release will allow the trade community to obtain release decisions based on manifest data submitted prior to arrival at a U.S. port of entry and provide expedited travel through border crossings.  Preferred e-Release will require participation in the Free and Secure Trade (FAST)
 and Customs-Trade Partnership Against Terrorism (C-TPAT)
 programs.  Preferred release will greatly reduce the number of required data fields in a manifest.  However, pre-registration of conveyance, crew, importer, and shipper information will be required.

Standard e-Release transactions will require the completion of the complete manifest data elements that have been specified in the Multi-Modal Manifest (MMM) list developed in conjunction with CBP and the trade community.

Quantification

Pursuant to U.S. law, major government-funded IT systems or projects (costing $10 million or more) must be studied to ensure the costs will not outweigh expected benefits.  A government contractor performed a detailed Cost Benefit Analysis (CBA) of ACE to determine whether implementation of the project should move forward.  The report was published in September 2002, and a group of U.S. Government auditors closely scrutinized the 600-page study and questioned its authors at length.

Information for the CBA was gathered from questionnaire responses solicited from the trade community.  In total, input for the study was received from U.S. importers representing 10.6 percent of the value of U.S. imports.  Thirty-seven sector classifications were identified and used to aggregate the net benefits.  In their responses, importers reported their total 2001 dollar value of imports and the net benefits of ACE as a percentage of their 2001 dollar value of imports.  To estimate the expected benefits to sectors not represented by importer responses, information such as typical mode of transportation, dollar value of goods imported annually, and commodity was analyzed.  In aggregating the net benefits of all importers, the methodology used reflects the fact that some firms in each sector would not realize any net benefit.  Additionally an adoption rate was applied to each sector to reflect that some importers may not choose to incorporate or utilize ACE functionality immediately upon availability.  The cost-benefit calculation included information showing direct operational cost savings from: 1) efficient cargo release; and 2) increased electronic transactions.

The government contractor who performed the original CBA is required to periodically review data to determine if the projections remain the same.  Revisions to the cost savings estimates are made based on the state of the economy, trade flows, economic growth projections, and strategic impacts to system functionality.

Current economic indicators project approximately $33 billion (present value) of benefits to CBP and the trade community from 2007 to 2025.  Compared to the cost of the program, ACE is expected to provide $18.10 of benefits for every dollar spent.  The cost savings stem from:

Customs web portal serving as a convenient single “window” into all Customs processes;

trade accounts allowing payment of duties to be done periodically, helping streamline and manage the burden placed upon the private sector; and  

use of a standard, commercial-level electronic data submission, eliminating the need for the private sector to send the same data in different formats to various federal agencies, significantly reducing administrative burden.

-- (Briefer agreed to provide an updated text of Chapter 14 in the IAP).

Please see attached.

-- Please provide data on the amount of e-commerce 

QUARTERLY RETAIL E-COMMERCE SALES

2nd QUARTER 2007

The Census Bureau of the Department of Commerce announced today that the estimate of U.S. retail e-commerce sales for the second quarter of 2007, adjusted for seasonal variation and holiday and trading-day differences, but not for price changes, was $33.6 billion, an increase of 6.4 percent (±0.8%) from the first quarter of 2007. Total retail sales for the second quarter of 2007 were estimated at $1,012.6 billion, an increase of 1.3 percent (±0.3%) from the first quarter of 2007. The second quarter 2007 e-commerce estimate increased 20.8 percent (±4.6%) from the second quarter of 2006 while total retail sales increased 3.8 percent (±0.5%) in the same period. E-commerce sales in the second quarter of 2007 accounted for 3.3 percent of total sales.  On a not adjusted basis, the estimate of U.S. retail e-commerce sales for the second quarter of 2007 totalled $31.8 billion, an increase of 3.9 percent (±0.8%) from the first quarter of 2007. The second quarter 2007 e-commerce estimate increased 20.7 percent (±4.6%) from the second quarter of 2006 while total retail sales increased 3.8 percent (±0.5%) in the same period. Ecommerce sales in the second quarter of 2007 accounted for 3.1 percent of total sales.

In the 3rd Quarter of 2007, retail e-commerce sales in the United States, adjusted for seasonal variation and holiday/trading-day differences, totalled $34.7 billion, an increase of 3.6 percent (±0.8%) from the second quarter of 2007.  Third quarter 2007 e-commerce estimates increased 18.9% (±2.6%) from the third quarter of 2006 while total retail sales increased 3.2% (±0.5%) in the same period. E-commerce sales in the third quarter of 2007 accounted for 3.2% of total sales. 
Appendix IV: Members of the Review Team
Experts: 
Mr. Shandre M. Thangavelu –Associate Professor, Department of Economics, National University of Singapore, Singapore 

Mr Shujiro Urata - Professor of Economics, Graduate School of Asia-Pacific Studies, Waseda University, Japan 

Moderator:
Mr Cho Tae-yul –APEC Senior Official for Korea
Program Director of the APEC Secretariat:  Ms Monica Ochoa - Director (Program)　
Appendix V: List of agencies that participated in the in-economy visit

Study Team Visit to the United States
List of Meetings and Participating Agencies

6-8 November, 2007
Department of Commerce

Department of State

Department of the Treasury

Department of Justice

Department of Homeland Security

Department of Agriculture

Federal Communications Commission

Office of Management and Budget

US Patent and Trademark Office

General Services Administration

US Trade Representative

Meetings with APEC IAP Review Team

November 6-8, 2007
Venue :

USTR Annex, Conference Room One (EXCEPT morning sessions ONLY on Thursday, Nov. 8, which will be in the conference room on the 4th Floor in the same building)

1724 F St. NW 

Washington, D.C.

Tuesday, November 6, 2007

	Time
	Subject
	Lead Agency/Person
	Other U.S. Attendees

	09:45 a.m.
	Opening Meeting and General Comments
	USTR – TBD
	

	10:00 a.m.
	Chapter 10 – Deregulation, Regulatory Review
	OMB – John Morrall
	

	11:00 a.m.
	Trade Statistics
	DOC – Brenda Fisher
	

	12:15 p.m.
	Lunch with Amb. Pat Haslach; location TBD.
	
	

	 2:00 p.m.
	Chapters 1 and 2 - Tariffs and NTMs
	USTR – Barbara Norton (DOC’s Brenda Fisher is backup)
	

	 3:00 p.m.
	Chapter 9 – Government Procurement
	USTR – Dawn Shackleford
	


Wednesday, November 7, 2007

	Time
	Subject
	Agency
	Other U.S. Attendees

	09:15 – 09:45
	Meeting with AUSTR Wendy Cutler, Room 322, USTR Building
	USTR
	

	10:00 a.m.
	Chapter 4 – Investment
	USTR – Jai Motwane
	

	11:00 a.m.
	Chapter 14 - FTAs/RTAs;

Chapter 11 – WTO Obligations
	USTR –  Matt Rhode (will do both chapters)


	

	12:00 p.m.
	LUNCH BREAK
	
	

	 2:00 p.m.
	Chapter 7 – Intellectual Property Rights
	USPTO – Elaine Wu
	


	3:00 p.m.


	Chapter 8 – Competition Policy
	DOJ – Maureen Casey
	

	4:15 p.m.


	Prof. Urata meeting with Wendy Cutler
	
	


Thursday, November 8, 2007

	Time
	Subject
	Agency
	Other U.S. Attendees

	9:00 a.m.
	Chapter 3 - Services
	DOC – Andrea DaSilva
	

	11:00 a.m.
	Chapter 12

Dispute Mediation 

Chapter 17 - Transparency
	USTR – TBD

State – Diane Kohn
	

	12:00 p.m.
	LUNCH BREAK
	
	

	2:00 p.m.
	Chapter 6 - Customs Procedures


	DHS- Robert Chu
	

	3:00 p.m.
	Chapter 13 – Mobility of Business People


	DHS- Robert Chu
	

	4:00 p.m.
	Chapter 15 – Trade Facilitation


	DHS- Robert Chu
	

	4:30 p.m.
	Wrap-up
	USTR – TBD
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� Letters are defined as messages directed to a specific person or address and recorded in or on a tangible object.  Tangible objects include items such as paper, recording disks, and magnetic tapes.    


� Post routes include public roads, highways, railroads, water routes, air routes and letter-carrier routes within the territorial boundaries of the United States on which mail is carried by the Postal Service.  


� One notable exception to the PES is the private carriage of letters conducted prior or subsequent to mailing.  In general, this exception permits private carriage of letters that enter the mailstream at some point between their origin and their destination.  Examples of permissible activities under this exception include pickup and carriage of letters that are delivered to post offices for mailing, the pickup and carriage of letters at post offices for delivery to addressees, and the bulk shipment of individually addressed letters ultimately carried by the Postal Service.


	1 (Source: AMC staff discussion memorandum, at �   HYPERLINK "http://www.amc.gov/commission_documents.htm" �http://www.amc.gov/commission_documents.htm� )





Additional Notes:





� ACE covers several items from the Movement of Goods section of APEC Menu of Actions and Measures (Menu), including: 1a, b; 3d; 4c, d; 5a, c, d, e, h, k, n, t, q; 6c; and 9a, c.





� The ACH system is the primary electronic funds transfer (EFT) system used by U.S. Government agencies to make payments, and the Financial Management Service anticipates that agencies increasingly will use the ACH system to collect funds.  Information on ACH can be found at � HYPERLINK "http://www.fms.treas.gov/ach/" ��http://www.fms.treas.gov/ach/�. 





� FAST is an expedited clearance program for known low-risk shipments.  By implementing CBP-approved security measures, FAST participants have demonstrated that their facilities are secure and their shipments are low-risk. 





� C-TPAT is a joint government-business initiative to build cooperative relationships that strengthen overall supply chain and border security.  Businesses must apply to participate in the C-TPAT program.  For approval businesses must ensure the integrity of their security practices and communicate their security guidelines to their business partners within the supply chain.
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