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Written Questions and Answers Received at the Session

AUSTRALIA 
1. General comments 
Australia has just signed a Free Trade Agreement with Chile (ACl-FTA).   The ACl-FTA was Australia's fifth such agreement.   With the signing of this FTA, Australia became the 56th trading partner with whom Chile has FTAs.

ACl-FTA is a comprehensive WTO-plus agreement.   It will eliminate, on entry into force, Chile’s tariffs on 91.9 per cent of lines covering 96.9 per cent of trade, and by 2015 (year 6) it eliminates virtually all tariffs on all lines. 

Australia fully endorses the observations made in the study report that Chile offers a compelling example in APEC of the benefits to be achieved from pursuing the Bogor goals.  Australia regards the ACl-FTA as a model that could be followed by other APEC economies as appropriate.  

Australia commends the leadership shown by Chile in advancing trade liberalisation in the APEC region through the FTAs it has negotiated or is negotiating with APEC economies.  The ACl-FTA sets high standards in this regard and Australia hopes other FTAs Chile is negotiating will also meet those standards.

2. Chapter 3- Services Tourism

As stated in IAP
All APEC economies are instructed to sustainably manage tourism outcomes and impacts by:

c. (iii) Protect[ing] the social integrity of host communities with particular attention to the implications of gender in the management and development of tourism. 

In the IAP there was no response included to the above criteria.  Tourism can be an income generator for economies; however certain groups of society, including women and children, can be adversely affected by the tourism industry.  

Question: Has Chile undertaken any analysis or implemented any programs to ensure that the social integrity of host communities is protected and gender is considered in the management and development of tourism?

Answer: There are not specific initiatives regarding gender and indigenous people. However, indigenous people and their culture are an important attraction of tourism in certain regions (example in Easter Island).

3. Education Services

Chile IAPs provides useful answers to questions by China on measures to promote mobility and limitations on commercial presence.   arises is: 

Question arises is: Given that "there are few minor market access limitations" on education services (p31) and the response to Q15 that "domestic regulation applies equally to all education services providers regardless of nationality ... with respect to investment, no restrictions on foreign capital equity apply", would Chile be ready to make an offer under GATS on Market Access and National Treatment for provision of education services?

Answer: Chile has made education services commitments in some FTAs. Regarding the inclusion of education services in Chilean GATS commitments, it will depend on what others are offering in sectors of Chilean interest and also will depend on the general outcome of the round.

Australia also supports transparent professional recognition processes and encourages recognition of qualifications based on their content and quality, rather than country of origin. 

4. Chapter 5- Standards and Conformance

Page 39:

Given that advice from the private sector has played an important role in the horticulture sector’s adoption of voluntary standards to meet importing economies.

Question: What has been the involvement and representation of women in consultation processes on this issue? 

Answer: In general, there is a very good participation of women in human resources in conformity assessment procedure area. About the training on “standards” carried out by the INN, it has increased a lot the participation of women.

Page 40:

Question: Does Chile plan to undertake a gender analysis as part of their National Commission on Technical Barriers to Trade?

Answer: No, but we could start to analyse the possibility to undertake a gender analysis as part of our National Commission on Technical Barriers to Trade. Maybe we could study the possibility to start analysing some technical regulations in economic sectors that women are more involved, for example, the agricultural sector. But we have to analyse first with our regulatory bodies this possibility. In general, Chile includes in its trade agreements the gender concern (as a Cooperation issue).

5. Chapter 7 Intellectual Property Rights (IPRs)

Question:  Has the Bill to amend the Copyright and Related Rights Act, Law No 17.336 come into effect?  Could Chile please provide a summary of the amendments?

Answer: The bill has not come into effect yet. It is currently in the Chilean Senate, and has already been approved by the Chilean House of Representatives. 

In terms of the amendments established within the bill, these seek to bring Chile in line with its international commitments and cover three different aspects: 

(i) enforcement procedures specifically related to increasing penalties, new judicial enforcement tools and measures to enhance procedures in establishing damages including statutory damages,; 

(ii)  Exceptions and limitations, incorporating, among others, exceptions and limitations for libraries, the disabled and educational purposes. 

(iii) Copyright collecting societies, incorporating a mandatory arbitration procedure in case collecting societies and consumers associations do not agree on the amount of royalty payments. 

Question:  Since its creation in early 2008, what outcomes have the BRIDEPI (Special Police Unit) achieved in terms of investigating and prosecuting IP infringements?

Answer: As stated in the Chilean AIP report, the creation of the BRIDEPI is fairly recent - early 2008. Therefore, at this stage in time there is no comparative statistical information available regarding prosecutorial activity. However, since its creation intense activity has been reported as a result of investigative activities by this police unit. For instance, during 2008 in terms of copyright enforcement, BRIDEPI has seized over 115 thousands articles, where 69% corresponds to books and 21% to CD’s and DVD’s. In the case of industrial property rights the figures show that during the same period of time almost 300 thousands articles have been confiscated, where the majority (80%) correspond to clothing and apparel followed by toys (13%).

6. Chapter 10- Deregulation/regulatory review

Page 49:

As part of the major reforms to the pension system to raise benefits, increase returns to saving and encourage participation in the formal labour market - 

Question: Are there any measures in place to identify different impacts on men and women resulting from gender segregation in the labour force? 

Answer: As was referred on the Chilean Study Report, recently was enacted the major reform on the pension system affecting not only the social security extending the safety net by means of a solidarity pillar, but also introducing reforms tending to improve and increase the competition state of the Private Pension Fund Management (AFP) market, increasing at the same time the Fund’s return and the expected pensions.  During the long public discussion on how to improve the pension system, a set of themes deeply analysed was which special measure contribute better to correct inequalities and inequities between men and women (or gender equality) within the system resulting of the structure of the labour market, –mainly in gender wage gap more than gender participation on labour force- by allowing that women gain access to a better pension. 

The Table 1 (at bottom) describes in detail the major principles reformed. It can be seen from this table that all the measures introduced were focused on diminishing the retirement pensions’ gap –between men and women or between own-account workers (self-employed) versus employed workers-, but excepting for the measure directly designed to promote labour participation among youths, they are not directly focused on encourage participation in the formal labour market. Due this, there was not defined a set of measures to identify the Reform’s impacts on gender segregation in the labour force.

Table 1. The Chilean Pension System’s Reform

	Main reforms
	Description

	Solidarity Pension System:

Solidarity Pillar


	The reform creates a Solidarity Pension System that will benefit those who, for different reasons, have not been able to save enough funds to finance a dignified pension. The people lacking pension savings are part of the most vulnerable segment of the population will be entitled to a Basic Solidarity Pension (PBS) that will increase gradually. So, the public contribution will be increased on a yearly basis until reaching its full value in 2012. This year the Solidarity Pension Contribution will benefit those earning a pension below Ch$ 255 thousand.

The solidarity pensions will initially focus on lower-income pensioners to gradually reach the people within households within the poorest 60% of the population. In 2010, the beneficiaries of the Solidarity Pension System are expected to amount to 800 thousand, and the system’s total coverage (in 2012) of about 1.5 million people. 

	Female workers:
	Women will be the main beneficiaries of the Solidarity Pension System, since they will receive more than 60% of the PBS. They will be granted a bonus per child, equivalent to 10% of 18 minimum wages, and the disability and survival insurance policy will be separated by gender. Both measures will improve women’s pensions.

	Own-Account Workers:
	The rights and pension fund contribution situation of own-account workers is equalized. These workers will also have access to all of the benefits provided by the Solidarity Pension System, to a Family Allowance and may join Pension Fund Managing Associations. Their compulsory affiliation will be achieved gradually.

	Young Workers
	A subsidy to the first 24 contributions made by workers between 18 and 25 years of age whose income is lower than 1.5 times the minimum wage is established. The purpose of this subsidy is to promote labor participation among youths, increase employment with formal contracts, and raise coverage and pension funds of young workers.  This subsidy will be made of two kinds of contributions: A subsidy to hiring, equivalent to 50% of the contribution for a minimum wage, and a direct contribution to the worker’s pension fund account in the same amount. This instrument will start to operate 6 months following publication of the law, and will benefit about 300 thousand young workers in 2009.

	Greater competition and lower costs in the Pension Fund Management (AFP) System
	Among the different measures intended to achieve this purpose is the tendering of new affiliate contracts. This means that new workers will be assigned, for up to 24 months to the AFP offering the lowest commission in the bidding process, which should lower the amount of the fees charged by the Pension Fund Managers.

Fixed commission on contributions, retirement and transfer of balances are eliminated in order to facilitate price comparison between pension fund managers. Management of Life and Invalidity Insurance (SIS) gets unbundled from fund management, a tender process being carried out for all affiliates; irrespective of the AFP they are affiliated. 

Additionally, the bill authorizes the creation of AFPs as bank and insurance company subsidiaries. In either case, restrictions related to conflicts of interest and tied sale as well as corporate government regulations on AFP and companies investing in pension funds are established. The reform also encourages AFP’s to outsource services (public attention and account and fund management, among others), allowing VAT payment for these services to be used as a first category tax credit.

	Greater pension fund profitability:
	Alternatives to invest in Chile and abroad are expanded, giving way to better pensions for AFP affiliates. It is estimated that 1% profitability in a worker’s productive years increases pensions by 20%.  The limit of investment abroad is increased up to 80%. The investment system is expanded, leaving only 5 legal limits.  These measures will allow improving profitability and pension saving risk combinations.

	Main reforms
	Description

	Payment of contribution to Life and Invalidity Insurance by Employers:
	Payment of this insurance shall be made by employers in the case of own-account workers. By transferring premium cost to employers the client is granted more negotiating power inn front of the insurer, since the payers having to pay for the insurance premium will be fewer.

	New Institutions:
	The Pension Reform introduces new benefits, beneficiaries and users of the system that call for modifications to current institutions in order to guarantee the efficient provision of the new benefits. 

To this effect, the bill creates the Social Security Institute (IPS), entity that will be in charge of managing the Solidarity Pension System, the pension regimes managed by the Pension Standardization Institute (INP) and the Comprehensive Social Security User Centers. These centers will provide users with relevant information on the pension system.

The bill also creates a Pension Superintendence holding supervisory powers in order to guarantee the correct operation of the system, including the possibility of appointing a “deputy inspector” to safeguard the Funds’ safety against potential risks.

	User Participation:
	Participation in the pension system will be fostered, for which a User Commission, composed of pensioners, workers, system management representatives, and headed by an academician, and whose task will be that of analyzing the evaluations made on the pension system, will be created.


CANADA

Chapter 3: Services

Chile’s approach to services liberalization

On page 24 of the IAP Report, in describing Mutual Recognition Agreements (MRAs) that Chile holds with some Latin American countries, the report states “However, it is not current policy to negotiate this kind of agreement.”

1. Could Chile please clarify and further elaborate on this statement?  

Answer: The MRAs signed by Chile in the beginning of the last century (with Spain and some Latin-American countries) allow an automatic recognition of professional studies from professional coming from foreign countries with MRAs. In Chile, with this recognition foreign professionals have the same treatment as if they were nationals. The reality in the region is different now. There are many universities, privates and public, and it is necessary to have more information to certify the qualification of these professionals. In this context, Chile is working in accreditation process for professionals at national and international level and not more with MRAs negotiations.

Environmental Services

Canada would like more information on the environmental services regime in Chile. In the first paragraph in the section on environmental services, the IAP Report states that "Environmental services are completely open to competition for both national and foreign service providers." and in the second paragraph states "There are a few minor market access limitations ".  Furthermore, while we appreciate the response that Chile provided to our previous question on the presence of state monopolies in the sector, in its response, Chile also referred to “a few market minor market access restrictions”. 

2. Could Chile please further elaborate on what market access limitations exist?

Answer: As we explained previously, Chile does not have discriminatory restriction in this area. Regrading market access restrictions, the result of concessions in the sanitary sector could result in non discriminatory quantitative restrictions

In Chile’s response to Canada’s initial question on state monopolies in the environmental services sector (question 13), Chile said that on the one hand sanitary services are highly regulated and subject to some market access restrictions, but on the other hand “the supply of environmental services is completely open to competition…”. 

In Chile’s response to Canada’s initial question on state monopolies in the environmental services sector (question 13), Chile said that on the one hand sanitary services are highly regulated and subject to some market access restrictions, but on the other hand “the supply of environmental services is completely open to competition…”. 

3. Could Chile please specify which environmental services are completely open to competition?

Answer: : Sewage service, Refusal disposal services and Sanitation service are subject to concessions and this process is open to competition. The other environmental services (such as cleaning of gases or noises) are open to competition and not subject to concessions.

Chapter 7: Intellectual Property Rights

Chile notes that, “In 2007, a bill to amend the Copyright and Related Rights Act, Law Nº 17.336, was presented before the Chilean Congress. The amendments seek to provide new civil and criminal actions related to IPR infringements, as well as to strengthen associated penalties. They also adopt specific provisions related to Internet Service Providers’ liability, and establish new exceptions and limitations to copyright and related rights in order to ensure proper balance between stakeholders. The referred bill constitutes a thorough revision of the Copyright and Related Rights Act and is still under parliamentary discussion.”

4. Canada is interested in learning more about the specific amendments introduced by Chile in its Bill to Amend the Copyright and Related Rights Act, Law No 17.336. More specifically, Canada would like to know more about: 

(1) the nature and functioning of the new civil and criminal actions related to copyright infringements and the strengthened associated penalties.

Answer: In the case of criminal actions it is established that are public actions, therefore any person can initiate a criminal procedure, where as in the case of civil action only an interested party can file a lawsuit. 

In regards to the functioning of civil procedures, the bill outlines a so-called “summary procedure” which in terms of Chilean legislation is the shortest procedure possible. In the case of criminal procedures, the bill does not incorporate any provision that would amend Chilean general penal procedure system that was amended in 2005 establishing more efficient as well as, transparent criminal system where on average trial procedures normally will not exceed a 12- month time period. Another important feature of the new criminal proceeding system is the creation of a general prosecutor office that represents the interest of the affected party, who does not incur in any cost whatsoever.

Finally in regards to penalties, these are divided into 2 categories. First, there are those related to incarceration and secondly those related to pecuniary fines. The former will depend on the gravity of the crime committed and the latter on the injury caused. In both cases recurrence is a key factor that increases penalties.

In general, incarceration can vary from 1 to 20 years depending on the gravity of the crime as well as recurrence. In terms, of monetary fines these can vary from over US$ 360 to US$ 15 thousands.

(2) the specific provisions related to Internet Service Providers’ liability-

Answer: The Bill provides for a notice and take down system based on the provisions of the Chile – US FTA, whereby liability of Internet Service Providers will be limited if they meet certain requirements, such as promptly blocking access or taking down infringing content when they have knowledge of the supposed infringement.

(3) the new exceptions and limitations to copyright and related rights.

Answer: The bill that seeks to amend the Copyright and Related Rights Act is currently undergoing legislative procedures and is at the Senate level of discussion. The draft sent by the Executive branch proposed exceptions and limitations for libraries, archives and museums, the disabled and for educational purposes; however, given the amount of amendments (comments) attached to bill, at this stage it would be hard to outline detailed aspects of the bill (For a more general description of the Bill see the answer to the first question by Australia). 

Chapter 10: Deregulation/Regulatory Review

“[page 50] Chile’s concern to minimise unwarranted regulatory constraints on competition and market operations is also reflected in the 2004 decree on technical regulations (Decree 77/2004), which established that technical regulations must not restrain trade more than is necessary to achieve legitimate objectives and must treat imported and locally produced products the same. It also requires that new regulations must be accompanied by descriptions of their potential impact on the domestic market, including costs of implementation and compliance.”

5. Does Chile consider the potential impacts on international trade and investment in its review of new regulatory proposals?  What information is contained in the description of potential domestic market impacts?  Does Chile publish this information in its regulatory impact analysis? 

Answer: In the implementation of the Decree 77, the transparency aspect is an important issue, as this Decree establishes, the Ministry or agency with regulatory powers shall publish, through a notice placed in a communications medium with national distribution or on its web site, the draft technical regulation or conformity assessment procedure it is proposing to adopt. The above-mentioned notice must include, at the least, an abstract of the draft technical regulation or conformity assessment procedure and in such case must indicate the place where the complete text can be consulted.  The abstract must indicate the purpose of the draft regulation or procedure and the reasons for the approach adopted. The competent authority must keep on file for access by interested parties a report which must contain a succinct explanation of the purpose of the measure that it wants to implement and its content; of the alternatives considered and the reasons for rejecting them; a description of the advantages and disadvantages and technical feasibility of verifying compliance with the measure; and the existence of applicable international standards on the subject. The abstract must be published sufficiently in advance of the date the measure is adopted so that anyone can submit written comments within a period of no less than 60 days, attaching any background material he or she deems necessary and send to the Chile WTO/TBT Contact Point to notify to the WTO, and they have to give at least 60 days since they were reported to the WTO by the Chile WTO/TBT Contact Point. With this obligation, it avoids the draft regulation causes potential negative impacts to the trade both in the domestic market and international market (the domestic market includes the imports).

Regarding the impact evaluation itself, the Decree 77 doesn’t regulate about the information that should include the qualitative description of the possible impact, so every public institution with regulatory powers determines the information to include. Some examples are: economic sector affected, the level of production or importation, productive linkages involved, employment, investment, the capacity of the enterprises to comply with the new obligations, etc. 

Finally, the Decree 77 establishes the information mentioned above must be available on request.

6. Could Chile please expand on how technical regulations are assessed for compliance with Decree 77?  What analytical tools, procedures and criteria are used to determine whether a regulatory proposal restricts trade “more than is necessary”?

Answer: These analyses are qualitative, in international trade the regulatory proposal must not more restrictive and complex what is required for trade following TBT principles and objectives, but not in terms of flow or investment. The reason is because those are legitimate reasons to be pursued for this reason the regulatory proposal focuses on adequate process, not more restrictive than necessary.
Chapter 14: FTAs/RTAs

7
Canada would note that the Canada-Chile FTA was signed in December 1996, but came into force in July 1997.

Answer: Yes, Canada is right. Hence, a modification on the report needs to be performed on page 59, where 1997 appears as the year of signing. 

8 On page 5 of the report it states that Chile has agreements with 54 countries, however the number of agreements is listed as 56 on page 56 of the report. Canada would be grateful for clarification on this number.

Answer: The difference is explained because, we had 54 countries with implemented agreements in 2007, but we had 2 more countries with signed agreements that weren’t into force, one of them was the agreement with Australia that today is totally implemented so we have agreements with 55 countries.

HONG KONG, CHINA

Chapter 3: Services

Legal Services
· Chile's Study Report reveals restricted market access to legal services. Most grateful if Chile could advise whether there is possibility of introducing liberal conditions of access to its own market. 

Answer:
Environment services
· It is stated in the section of "Environment Services" that Chile has completely opened the market of environmental services to both national and foreign service providers except a few minor market access limitations. Most grateful if Chile could provide more information on the market access limitations.

Answer:
JAPAN 

(P41-42: Customs Procedures) 'And Chile has implemented an advance classification ruling system, incorporating relevant rules into its trade agreements with the United States, Korea, China, Japan, New Zealand, Singapore and Brunei, and in the agreement with Panama which entered into force on January 14 2008.' If this 'agreement' refers to the Japan-Chile EPA, there is no advance classification ruling system in Japan-Chile EPA.
Answer:
NEW ZEALAND

Standards and Conformance

· What progress has Chile made towards participating in international and regional organisations such as ILAC, IAF, APLAC and PAC? 

Answer: We are members of ILAC and IAF. About APLAC and PAC, Chile is analyzing this possibility.

· What is the basis for the Superintendence of Electricity and Fuels to recognise test results and certifications issued by organisations in a number of North American and European economies but not other economies? Does Chile accept test reports issued under the IEC CB Scheme? 

Answer: Regardless of the country, Europe and the United States in general fulfil with the necessary requirements for the recognition of the certification that is required in Chile. In fact, any country that satisfies the certification standards established by Chile, could ask to SEC the recognition of its certification and this be valid in Chile.

Chile accepts certificates of certification bodies accredited by signatories agencies of IAF (International Accreditation Forum) regardless of whether  these certificates are or not in the IEC CB Scheme

On the other hand, Chile accepts test reports from testing laboratories accredited by members signatories of ILAC (International Laboratory Accreditation Cooperation), which is done through Chilean Certification Bodies which hold contracts or agreements with these laboratories. To do this it must exists an authorization of SEC (Resolution Exempt) for the use of these laboratories. And this happen independent of these test reports are o not in the IEC CB Scheme.

· Does www.reglamentostecnicos.cl provide information on Chile's technical regulations and conformity assessment procedures in English? if not, are there any plans to provide this information in English? 

Answer: Unfortunately not, but we hope in the future to have an English web site of our technical regulations and conformity assessment procedures (like a second stage of the project). We don’t have now a plan yet but we are thinking how to implement that.

SINGAPORE

Services

1. Do the various ministries in Chile list the laws, regulations and administrative procedures related to license applications for foreign investors on their websites? Could Chile also share whether there is a one-stop portal to guide foreign investors in a step-by-step manner? Are English translations provided for the information provided?

Answer: The Chilean Internal Revenue Service (SII) has a web site for foreign investors in English: http://www.sii.cl/portales/inversionistas/index_ing.html
There, step by step information can be found on how to set up a business in Chile: registration, use of tax documents, filing and paying your taxes, auditing and inspections, how to appeal against SII decisions and how to report end of activities. Plus the above information you will find: General aspects of the Chilean tax system, tax cycle life for foreign investors, tax legislation and Frequent questions.

Information for Foreign Investors can also be found at the Chilean Foreign Investment Committee' web page: www.doingbusinessinchile.cl
Energy Services: 

[Pg 30] “The Chilean Constitution establishes that the state has absolute domain, which is exclusive, irremovable and does not end, over charcoal deposits, hydrocarbons and all other fossil substances among others. It points out, in particular, that substances contained in the hydrocarbon deposits are not to be used to gain concessions for exploration or exploitation. This means that these activities can only be executed directly by the state or its enterprises, or by administrative concessions or special operation contracts, with the requisites and under the conditions fixed by the President of the Republic, which is done in each case by a Supreme Decree.”

2. Could Chile please clarify the requisites and conditions under which there can be foreign investments or foreign involvement in extraction activities?

Answer: With regard to liquid or gaseous hydrocarbons (non concessionable substances), the Chilean Constitution has specifically stated that they are of absolute domain of the State. Nevertheless, the same legal text opens the possibility for private parties, foreign or national, to be involved in prospecting or exploitation of those substances.
Article 19, paragraph 24 of the Chilean Constitution states that prospecting, exploitation or revenue of these deposits could be directly performed by the State or its enterprises, or could also be performed by private parties through administrative concessions or special contracts of operation, with the requisites and under the conditions set by a Supreme Decree dictated by the President of the Republic on a case by case basis.
In real terms, the Chilean Ministry of mining grants concessions of prospecting or exploitation of these fossil deposits through an international public auction. As a practical example, last year the prospecting of eight hydrocarbon mining blocks or zones in the southernmost region of Chile (in the zone of the strait of Magellan) where auctioned by this Ministry and, as today, six of those concessions have been already granted through "CEOP’s" or "Contratos Especiales de Operación Petrolera" (Special Contracts of Oil Operation), which also include the prospecting of the fossil deposits.

Of these concessionaires, two are associated with the Chilean public "National Oil Enterprise" (Empresa Nacional del Petróleo - ENAP), as stated in the auction’s basis of their particular concessions, and the other four are one hundred per cent private investors.

In despite of all the above mentioned, nothing prevents private investors from filing a petition of concession directly to the Ministry of mining, although in the past this concessions have only been granted through public auctions.
Investments: 

[Pg 37] The Central Bank’s Constitutional Organic Act allows it to impose foreign exchange restrictions on the inward and outward transfer of funds should considerations of currency stability or financing of balance of payments so require. In addition, Chile has a special and voluntary regime established under Decree Law No 600, under which investors can enter into a legally binding contract with the Chilean State which cannot be subsequently modified unilaterally by the State. The Law guarantees the investor the right to repatriate capital one year after its entry, and to remit profits at any time.

3. Singapore would appreciate it if Chile could elaborate under what circumstances the Organic Act may be applied and how this can be reconciled with the Decree Law No. 600, which therefore allows the investor to hold the state accountable should his/her right to repatriate capital and remit profits be violated?

Answer: The Central Bank of Chile (CBCh) has as its purposes, stated in its Constitutional Organic Act (COA), to provide for the stability of the currency and the normal functioning of external and internal payments. In that regard, the Bank Act confers to it broad legal powers to, among other, exclusively issue regulatory provisions regarding foreign exchange matters.  Such regulation provides that any person may freely engage in foreign exchange transactions.  Nevertheless, the CBCh may impose to said transactions limitations and restrictions on a non-discriminatory basis. Currently, there are no restrictions applicable to foreign exchange transactions (i.e., prior authorization, reserve requirement).

On the other hand, Chile has in place a special and voluntary investment regime (DL 600) that provides foreign investors better treatment than their domestic counterparts. The DL 600, among other issues, guarantees investors the right to repatriate capital one year after its entry and to remit profits at any time.

As mentioned before, the Central Bank has the authority to impose restrictions to foreign exchange transactions to preserve the stability of the currency or the financing of the balance of payments. Regarding DL 600 investors, they are exempt from these restrictions and their right to access the market in order to repatriate profits or capital is not affected. Investments made within DL 600 are subjected exclusively to such statute. Notwithstanding the foregoing, DL 600 provides a specific regulation regarding capitals brought into the country consisting of credits associated with foreign investment. In such case, the general rules, terms, interests and other aspects involved in the negotiation of foreign loans, as well as the surcharges on the total cost to be borne by the borrower for the use of foreign credits, including commissions, taxes and all expenses shall be those currently authorized or authorized in the future by the Central Bank.

Standards and Conformance

4. We note that Chile participates in Part I (Information Exchange) of the APEC EE MRA in year 2000. We would like to encourage Chile to participate in Part II (Mutual Recognition of Test Reports) and Part III (Mutual Recognition of Certification) of the MRA to facilitate intra-APEC trade in Electrical and Electronic Equipment. 
Answer: Now our regulatory body, the Superintendence of Electricity and Fuel, is more involved in this initiative. For this reason, we began to analyze the possibility to be a member of IEC. This involvement could facilitate an eventual membership of Chile.to the APEC EE MRA Part II.

Accounting Services

[pg 25] Currently, foreign auditing firms are required to register in the Registry of External Auditors kept by the Superintendency of Banks and Financial Institutions (Superintendencia de Bancos e instituciones Financieras) and the Superintendency of Securities and Insurance (Superintendencia de Valores y Seguros).' 

5. Question: What are the requirements for the foreign auditing firms to be registered in the Registry of External Auditors?

[pg 25] 'Furthermore, foreign auditors of financial institutions must be legally incorporated in Chile as partnerships (sociedades de personas) or associations (asociaciones).' 

Answer: 

Comment: Under Singapore’s Accountants Act, Singapore public accountants can provide auditing services through three types of accounting entities: accounting corporations, accounting firms and accounting limited liability partnerships. These accounting entities must comply with specific requirements under the Act in order to protect the public interest in the provision of audit services. It is not clear whether Chile's 'partnerships' or 'associations' would include these three types of accounting entities. 
[pg 25] 'If the partnership or association’s main line of business is auditing services, they may be inscribed in the Registry.'

6. Question: With regard to the Registry indicated in the line above: does it refer to the 'Registry of External Auditors’?
Answer: 

CHINESE TAIPEI
Q1. Tariffs (Page 19-21/Chapter 1)
We note that Chile has applied a uniform tariff rate to nearly all imports at 6 percent. Chile has also been steadily putting in force trade agreements with its main trading partners. For example, the average tariff rate for imports from Canada, Colombia, Costa Rica, Ecuador and El Salvador does not exceed 0.6%. We would be grateful if Chile could indicate what proportion of total imports, in terms of value, comes from countries that have preferential agreements with Chile.

Answer: The portion of imports from the countries were Chile have agreements is around 87% of total imports.

If we consider all imports from APEC countries 94 %, of imports came from countries under agreements with Chile.

Q2. Investment (Page 37/Chapter 4)

Decree Law No. 600 stipulates that outward remittance of principal capital may be effected only after one year from the date such capital was brought in. We would appreciate it if Chile could explain the rationale behind this restriction and, furthermore, we would like to ask Chile to consider the possibility of easing the restriction.

Answer: : In Chile, the foreign investment regime is one of free entry of capitals. Thus, subject to domestic regulations, investors can materialize their investment freely. 

Chile has in place a special investment regime (DL 600) that provides foreign investors better treatment than their domestic counterparts. Therefore, foreign investors have the option to invest through the special and voluntary regime of DL 600. Under DL 600 investors enter into a legally binding contract with the Chilean State, which cannot be modified unilaterally by the State or by subsequent changes in the law. However, investors may, at any time, request the amendment of the contract to increase the amount of the investment, change its purpose or assign its rights to another foreign investor. The Foreign Investment Committee is the Government’s agency responsible for administering this regime. The DL 600 regime does not provide special access to sectors where foreign investment is restricted. 

DL 600 guarantees investors the right to repatriate capital one year after its entry and to remit profits at any time. In practice, the one-year capital lock-in has not represented a restraint since most productive projects -in areas such as mining, forestry, fishing and infrastructure- require more than a one-year start-up period. 

The rationality of the one year restriction is that Chile wants to attract through the DL 600 productive investments. In that context, for the moment, Chile is not thinking in eliminate or easing the restriction.

Q3. Competition Policy (Pg.46/Chapter 8)

(1) As indicated in the second paragraph, page 46 of the Report, “An important feature of the Competition Law is that it can be applied to sectoral regulators or the other parts of government”, we would like to request Chile to provide more information on how the enforcement agency (FNE) applies the Competitive Law to sectoral regulators or the other parts of government.

Answer: As was explained in the Chilean Study Report IAP, the scope of the Competition Law in Chile is very broad and, in general terms, there are no immunities, not exclusions and nor exemptions required or authorized under other regulatory regimes or by other authorities. Accordingly, the Law does not provide for any special treatment for publicly owned or managed enterprises, and any public entities are subject to the enforcement of competition law in the same terms as private ones.   In addition, it is worth to remember that private parties can submit complaints not only before the FNE but also directly to the TDLC to enforce the competition principles in the market. 

Due to the above, the competition authority can intervene in sectorial matters and apply competition law not only to private parties, but to the regulators themselves. In addition, in regulated markets, there are sectorial norms on entry, exit, price, etc.  The FNE’s role is to review such regulations and ensure that they do not unnecessarily restrain free competition. If regulations have effects on free competition, the FNE may consult the regulators about the reasonableness of such regulations or viceversa, the regulators can consult the FNE. The FNE can then formulate direct suggestions to regulators and, if necessary, it may try to obtain the Competition Tribunal to issue recommendations, through presentations before it, aimed at removing these regulations or making them more flexible.

The general principle followed by the FNE is to promote the competition and minimize the regulation considering the objectives of sectorial regulation.  For this reason, competition principles will not always prevail over the sectorial regulation purposes. The intention is to avoid that regulatory measures unnecessarily obstruct the markets’ development. There are cases where a broader access to a regulated service –universal service principle- has justified more space for regulation. In most cases, if there are sectorial regulations on certain market conducts, the FNE has refrained from an antitrust intervention, when these regulations are based on pro-competition considerations.
(2) “While statutory monopolies do exist, and some laws do create exclusive rights, abuse of these rights is still subject to the Competition Law.” What types of abuse of these rights are prohibited?

Answer: A short answer for this question is narrowly linked to the information we gave above. For the Chilean Competition Law the kind of abuses prohibited to a statutory monopoly are the same that are prohibited to a private one, those that might be developed when the monopoly abuse of it market’s dominant position (explotative and exclusory conducts).

Any anti-competitive action initiated by or against a statutory monopoly would be -without a doubt-, subject to the common and general treatment by the Competition Law and competition authorities as it would be in the case of a private company. 

One of the major sources of statutory monopolies is related to the existence of State-owned or public enterprises.  A brief overview on recent case law where public enterprises were accused of anticompetitive conducts may illustrate the kind of potential abuses the question is referred to. 

In a recent decision, complaints submitted before the TDLC by small mining companies against a public entity in the mining market (ENAMI), were dismissed. The claimed violations were abuse of dominance grounded on abusive purchasing prices and predation.  For grounding its decision, the TDLC considered three issues: the defendant’s role in small mining promotion, the absence of discriminatory purchasing conditions and the predation claim. As to the first claim, the Tribunal stated that due to its mandatory role in small mining promotion, the defendant had dominance in the form of purchasing power before the small mining companies.  To identify the abuse, it was necessary to compare the existing situation with a hypothetical competitive market, and in the analyzed case, under competitive conditions, it was unlikely that these small companies would survive, or at least they would be worst off. Furthermore, the defendant didn’t have any legal privilege in purchasing minerals nor had it excluded any other potential purchaser. The abuse thesis was dismissed on these grounds. The case was also assessed under a potential discrimination on purchasing conditions between sellers, but due to the generality, objectivity and transparency of purchasing conditions, it was also dismissed. Finally, the predation claim was dismissed because the defendant and the claimants were not competitors in the same industry level, so predation conditions were not feasible.

In another case, ENAP, the State petroleum integrated industry, was accused before the TDLC by an intermediary reseller of abuse of dominance because of refusal to deal, discrimination and exclusionary practices. The action was dismissed and it is fair to express that the public ownership of the defendant had nothing to do with the dismissing. The case was a vertical contract negotiation between the parties where the claimant didn’t satisfy the common technical and financial standards required by the defendant for this kind of contracts.

Finally, briefly reviewing recent decisions, in two processes before the Tribunal, one adversarial and one non adversarial, the State owned lottery, Polla Chilena de Beneficencia, was involved. Its tendering conditions and its terms for agency contracts were respectively subject of competitive analysis.  The public character of the State lottery didn’t deserve any special consideration in the decisions. The cases followed an orthodox antitrust analysis as if it was a private entity and, finally, no infringement or anticompetitive practice was found in either case. 

Q4. Deregulation/ Regulatory Review (Page 49-51/Chapter 10)

Since the 1970s, Chile has strengthened its market efficiency and productivity by promoting the privatization of public enterprises in manufacturing, financial services, telecommunications, transportation and electricity. Is the energy industry, such as oil, included on the agenda of privatization? Could Chile explain how the price of gasoline is determined? What is the role of market mechanism in determining gasoline price? Are there non-market concerns in the process?

Answer: (i) 
Is the energy industry, such as oil, included on the agenda of privatization? 

Although nowadays there is no draft legislation that specifically on the privatization of ENAP (State-owned company which business is the exploration, production and commercialization of hydrocarbons and their derivatives), this is a topic that generates controversy with some frequency within the legislature, mainly because ENAP is the major company in this industry supplying 40% of the current country's energy matrix (For more information about ENAP.

In this regard, in March 2008 a proposed bill submitted by the Executive involving linking ENAP to the System of Public Enterprises (SEP) was rejected, the sector corporate governance, which was seen as a prelude to a privatization of the company (following the line of the privatization process for sanitary enterprises). However, after the presentations and discussions of the draft in parliament, the Executive through the Minister of Treasure officially informed that this linkage between ENAP and SEP would not be effective "in response to the strategic nature [this company] has for the country and the regions where is inserted."
(ii) 
Could Chile explain how the price of gasoline is determined? 

In Chile, there is freedom of fixing market prices of liquid fuels, i.e. every wholesale distributor and / or service station can charge the price freely, and anyone can directly refine, import and distribute hydrocarbon products and by-products. However, given the current high incidence of state-owned company ENAP as a source of supply for domestic consumption of fuels (between 80% and 85% for the case of gasoline, and 60% average for the total fuel) it is clear that their pricing is a benchmark for the rest of the wholesalers in the market.

Thus, the National Energy Commission (CNE, the energy regulator) weekly estimated a reference price with information supplied by ENAP, known as Import Parity Price, PPAR (due its acronym is Spanish). This price is based on the price of imported crude reference’s alternative (Chile is a net importer of crude. The total local production in 2004 reached only 3% of domestic consumption) and is calculated as the average price of the weekly local market Gulf Coast in Texas, USA (known as West Texas Intermediate crude, WTI), which are added insurance, freight, customs duties, logistics costs and a margin for the importer, whose values are updated weekly according to market’s parameters (ex., rates shipping fuel to Chile) and taxes (customs duties). These securities are issued by the CNE and the result is known as the Refinery Price, because this is the price that ENAP charged to wholesale distributors who buy fuel refined locally.

This information is weekly published by ENAP and CNE as reference, as it does not consider the costs of logistics, transport and storage needed for the final sale of liquid fuels, no taxes neither the effects of the Refined Products Price Stabilization Fund (FEPC) or the Petroleum Price Stabilization Fund (FEPP) as appropriate given the type of liquid fuel deemed.

 . From the foregoing, the retail price of petroleum fuels is obtained by adding the price of reference or Refinery Price:

+
Sales margins (logistics costs, transport, storage and distribution –storage and transporting by trucks or transporting directly by pipeline to near distribution centres, or both)

+
VAT, Value added tax (19%) 

+
Specific taxes to gasoline and diesel, established by Law 18,502 / 1986 

+/- 
The FEPP Price Stabilization Fund, created by Law 19,030 / 1991, if apply; 

+ / -
The FEPC Price Stabilization Fund if apply, created by Law 20,063 /2005, Law 20,115 / 2006 and Law 20,246 / 2008.

The methodology for calculating the FEPC and the FEPP gives a credit or a tax charged per cubic meter of fuel, based on the relationship between the import parity price PPAR determined by the CNE, and the upper and lower limits of band price of that fuel. In the case of FEPC, is determined as follows:
· For each of the fuels covered, the FEPC establishes a price band around an “intermediate benchmark price”, with a ceiling and floor called the “higher benchmark price” (PRS) – calculated as the intermediate benchmark price plus 5% - and the lower benchmark price” (PRI) – calculated as the intermediate benchmark price less 5% - respectively. Every week, the Ministry of Mining currently determines an import parity price (PPAR) for each fuel, following a report by the CNE.

· The “intermediate benchmark price”  is defined as:  

PR = 0.4 Historic Price + 0.25 Short-Term Projection Price + 0.35 Long-Term Projection Price. 

Where: The Historical price is a weighted average of the past half-yearly averages 4 prices parity, before the week is this by calculating 

The Short-Term Projection Price is built on the basis of predictions weekly fuel prices The Long Term Projection Price is developed as a simple average of the projected annual average price parity for the next 10 years

· The fund calculation methodology grants a credit or charges a tax per cubic metre of fuel based on the relationship of the import parity price to the price band limits of that fuel. When the PPAR of any of the three fuels affected exceeds the PRS of its respective price band, a credit (subsidy) to the benefit of the end consumer of that fuel is granted corresponding to the difference between the two values. On the other hand, when the PPAR is below the PRI of the band, a tax is charged to the consumer corresponding to the difference between both values. If the PPAR falls between the PRS and the PRI, neither the credit nor the tax is applied to the fuels.

Thus, the final sales price of fuel is influenced by the evolution of international prices, exchange rates, logistics costs, taxes and the stabilization fund. 

 (iii) What is the role of market mechanism in determining gasoline price? Are there non-market concerns in the process? 

In addition to process for pricing in oil markets described in the answer above (a non-market process, if you want), at the retail level, the scatter in retail price of liquid fuels that can be seen in different service stations  is explained by market variables (or is the result of markets mechanism and force interactions of supply and demand), such as marketing margins specific to each distributor, the type of final distribution (with or without vertical integration, consignment, and others that determine the structure and relationships that exist in local suppliers), transport costs associated with the distances over storage centres (location), some geographic and income target, and services differences (as self-service versus man-service operation of gas stations).

Q5. The APEC Food System (Pg.64/Chapter 16)

The SEREMI (Regional Ministerial Secretary of Health) stipulates that application is required for a “Certificate of Use and Disposal” for every batch of imported food to Chile.  Specifically, importers must submit a Customs Certificate of Destination, an invoice, a copy of an authorized sanitary storage certificate, a sanitary certificate issued by the country of origin or a free sales certificate, and technical data on product manufacture.  Moreover, the importer is requested to pay the cost of the Certificate of Use and Disposal and the Customs Certificate of Destination, which is between 19,007 and 87,116 Chilean pesos (about US$40-174) respectively, according to the weight of imported food.  These measures are cost-burdensome and time-consuming for importers. We would like to ask Chile to consider simplifying these measures.   

Answer: The Ministry of Health is considering to change part of these requirements, but no official communication as yet been prepared, and thus it is not possible to provide a specific date for these changes to be preformed.
UNITED STATES
Chapter 5: Standards 

In accordance with APEC agreement, to what extent has Chile aligned its domestic standards with the WTO Agreement on Sanitary and Phytosanitary Measures?  For example, does Chile provide the same market access granted to other economies that are designated under the same BSE category of the World Organization for Animal Health (OIE)?

If it is Chile’s intention to align its domestic standards with international standards, when will Chile revise its domestic regulations to comply with OIE guidelines to ensure economies designated the same BSE category are afforded the required market access?

Answer: Chile is aligned with the WTO Agreement on Sanitary and Phytosanitary Measures. The recommendations of relevant international organizations are always taken into account in the elaboration of domestic standards. Nevertheless, Chile as all the WTO members has the right to evaluate its Adequate Level Of Protection and to establish measures with a higher level of protection than those was are established in any relevant organization. 

In this moment regarding the bovine products, with the new recommendations of OIE we have done internal analysis and a “proposal of importation of bovine product for human consumption” and it has been placed in a public consultation mechanism. This proposal is available in www.minsal.cl in the banner “Consultas Públicas”. The consultation process will be open for 60 days from august 11, 2008. This proposal follows the guidelines established in the OIE. We invite you to participate in this process.

Chapter 7: Intellectual Property Rights 

We would appreciate an update on recent Ministry of Health proposals for new amendments on data exclusivity and registration procedures for pharmaceutical products.

Answer: Currently the Ministry of Health is finishing a public comment period in order to amend the procedure for obtaining protection for undisclosed information concerning products which are new chemical entities. 

The proposed amendments seek to improve practical issues raised after 2 years of this new regulation. Some elements of this proposal are:

 (i) Clarifying that data divulged by Chilean or Foreign health authorities will not be considered disclosed information. 

(ii) Incorporating within the administrative proceeding the possibility for applicants to amend petitions before final decisions.

(iii) Clarifying that in cases of new chemical entities that are already registered abroad, the 12-month period applies only to filling sanitary applications.

The reference to pending copyright legislation (page 46) notes that this bill includes “new exceptions and limitations to copyright and related rights in order to ensure proper balance between stakeholders.”  Could Chile please elaborate on how it defines this “proper balance” and how the pending legislation will ensure continued incentives for the development of creative works?

Answer: This balance was defined by the Chilean Government authorities, among others, by taking into account the Preamble and Articles 7 and 8 of the TRIPS Agreement (Principles and Objectives) as well as  foreign copyright legislations such as the US. Thus, along with improving copyright and related rights protection by civil and criminal procedures amendments and by establishing ISP exemption liability’s system, new exceptions and limitations are proposed for specific cases, such as the disabled and libraries.

Chilean Government authorities are well aware that Chilean Copyright and Related Rights Act was enacted in 1970. However only two very minor amendments regarding the section on exceptions and limitations where made respectively 16 (1992) and 5 (2005) years ago (both dealt only with computer software). On the other hand, several amendments have been made over the years to include new subject matter, extend terms of protection, provide new rights for right holders provide for enforcement procedures and the inclusion of  borders measures. 

All of these measures, including the future exceptions and limitations, will ensure that continued incentives for the development of creative works are available.

Could Chile provide any statistical information regarding the prosecutorial activity undertaken to date by the new specialized unit (BRIDEPI) referred to on page 46 of the report?

Answer: As stated in the Chilean AIP report, the creation of the BRIDEPI is fairly recent - early 2008. Therefore, at this stage in time there is no comparative statistical information available regarding prosecutorial activity. However, since its creation intense activity has been reported as a result of investigative activities by this police unit. For instance, during 2008 in terms of copyright enforcement, BRIDEPI has seized over 115 thousands articles, where 69% corresponds to books and 21% to CD’s and DVD’s. In the case of industrial property rights the figures show that during the same period of time almost 300 thousands articles have been confiscated, where the majority (80%) correspond to clothing and apparel followed by toys (13%).

Chapter 14: FTAs/RTAs 

We appreciate the information on Chile’s FTAs (pages 56-63), particularly with regard to the specific information on select chapters.  We note, however, that there is no information on some chapters, such as customs.  Will Chile provide members information on the customs chapters in its FTAs?

Answer: The customs chapter deals mainly with trade facilitation and bilateral cooperation. Most of the provisions establish on the WTO Trade Facilitation Negotiation (Article V, VIII, and X GATT 1944) are cover within this chapter. In this regard they will be base upon to the level of commitment of the country the level of compromise to set up binding provisions.

The main articles covers under this chapter are: Publication, Automation, Release of Goods, Risk Assessment, Cooperation (which establish the areas of cooperation and also Chile propose to negotiate a CMAA for exchange of information) Confidentiality, Express Shipments, Review and Appeal, Penalties, Advance Rulings. 

The FTA Agreements which include this chapter are the following:

Panama, Japan, US, Canada, Mexico, Korea, Central America, P4. These chapters were also included in the FTA with Peru, Colombia and Ecuador.

