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2009 IAP Peer Review: Viet Nam
Additional  Questions & Answers
Canada’s Comments and Questions 

CHAPTER 3: services

1. The Individual Income Tax Law and the Enterprise Tax Law were originally intended to come into effect on January 1, 2009, but the government delayed their introduction given the downturn of the economy.  We now understand that the Individual Income Tax Law will come into force on July 1st, and the Enterprise Tax Law will follow in a couple of months. 
Question: Can Vietnam please confirm if this new timeline is still effective and when exactly the Enterprise Tax Law will come into force?

CHAPTER 3: Services: government procurement

2. On p.26 Viet Nam's 2008 IAP indicates that Viet Nam is "moving towards accession to the WTO plurilateral Agreement on Government Procurement, with support from the WTO Secretariat." 

Question: Could Viet Nam please provide further information on its accession to the Agreement on Government Procurement?

CHAPTER 3: Services: Business mobility

3. On page 38, it states that approximately 7000 APEC Business Travel Cards have been issued, yet pages 133-4 indicate that 3801 were issues. Canada would like to request clarification on the number of cards issued to Vietnamese nationals as there is a significant difference between the two numbers.

4. On page 38 / footnote 27, Canada would like further information on which economies they are referring in order for ABTC participating economies to address the issue of entry.

5. On page 134 under Business Mobility Vietnam indicates that there have not been any problems with implementing the ABTC.  This is inaccurate given their update at the ABTC meeting at SOM 1 (February 2009) on the cancellation and confiscation of fraudulent cards.  Therefore, Canada suggests a revision of the text for accuracy and transparency.  Vietnam may want to consider amending the statement on page 134, Business Mobility Item 1c) to better reflect the recent challenges with the ABTC issuance.  In light of the setback, it is important to acknowledge that the issue has been dealt with and mitigated effectively and swiftly to ensure ABTC program integrity.
CHAPTER 4: standards and conformance
1. Canada would like to congratulate Viet Nam on it successful and continued strengthening of its capacity for conformance with standards and mutual recognition agreements.  However, on pg. 34, the IAP notes a significant gap between the number of national standards that are aligned with international standards. 

Question: Can Viet Nam please identify and elaborate on its plans to further align its national standards with international standards?

Chile’s Comments and Questions 

CHAPTER 3: ENVIRONMENT SERVICE
“Viet Nam has promulgated several decrees to attract foreign investment in environmental services (including Decree No. 53/2006/ND-CP dated 25 May 2006 and Decree No. 78/2007/ND-CP). The Government has continued to refine the legal framework on developing environmental services consistently with WTO regulations.”
1. Could Viet Nam explain the main measures adopted and activities undertaken under those Decrees?
2. Could Viet Nam provide, as well, comments on its efforts to refining the legal framework on developing environmental services consistently with WTO regulations?
CHAPTER 8: COMPETITION POLICY

3. Does the Competition Law apply to all sectors and all enterprises of the economy, public and private?
4. If there are exemptions to the application of the Competition Law, ¿On what are they based?

Are they going to be phased out?
5. Does the Competition Law contemplate a lieniency program to improbé the detection and prosecution of hard core cartels?

Chinese Taipei’s Comments and Questions 

CHAPTER 3
1. In the area of financial services, we have seen that several of our financial service providers have waited more than two years to obtain a license to open branches in Vietnam. Moreover, according to the Report, only five 100% foreign-owned foreign banks have obtained licenses to operate in Vietnam since its WTO accession. 
Question: Therefore, we would like inquire of the Vietnamese side what is the current number of 100% foreign-owned foreign banks for which the Vietnamese central bank has issued licenses, and what the possibility is of issuing such licenses during the current year (2009).

2.  In replying to our question on Financial Services of the IAP, Vietnam stated that according to Vietnam’s commitments in banking sector under WTO, foreign banks are allowed to accept deposits in foreign currency from Vietnamese natural persons and legal entities. Paragraph 2 of Article 30 of “Decree of the government providing in details for the implementation of the ordinance on foreign exchange” also stipulates that residents, non-residents being individuals shall be entitled to open and use a foreign currency deposit account at the authorized credit institution for performing specific transactions of collection, payment. We are informed that the scope of business activities of some foreign bank branches, as specified on their banking licenses, does not include accepting deposits in foreign currency from Vietnamese natural persons. 
Question: What qualification requirements should foreign bank branches meet in order to accept deposits in foreign currency from Vietnamese natural persons?

Indonesia’s Comments and Questions 

1. It is stated in the study report that the "Vietnam Government is aware that attractiveness for investment requires large and long-term investment in economic infrastructure and skill formation". What policies are taken to increase the attractiveness of Vietnam to investors?
2. Is there a plan to introduce a Master plan regarding infrastructure? In this regard, if there is a master plan, can foreign investors enjoy any preferential treatment? 
3. Does Vietnam give any preferential Treatment (prices and others) to environmentally friendly products?

 Korea’s Comments and Questions 

CHAPTER 3: SERVICES – BUSINESS MOBILITY
1. As of Jan. 2009, Viet Nam has issued 6,023 active APEC Business Travel Cards (ABTC).
What are the ABTC issuance requirements?
What is the pertinent agency or organization responsible for issuing ABTCs?
How much is the ABTC application fee?
2. In regard to Mobility of Business People, footnote 27 of the Viet Nam Individual Action Plan 2008 indicates that Viet Nam nationals have experienced difficulties when they access to other APEC economies by the ABTC. Specifically, what type of difficulty do they normally encounter?

CHAPTER 4: INVESTMENT
3. Regarding the Performance Requirement, does Viet Nam require foreign-invested companies to hire a certain quota of host-country nationals?

4. According to page 53 of the Individual Action Plan Report, Viet Nam has improved unreasonable approval procedures which had been increasing costs and restricting the freedom to conduct business. Please identify the improvements in more detail.

OTHERS  

5. Gross exports are rapidly increasing year by year, but Viet Nam’s trade deficit is also increasing. What are the underlying reasons? How is the government responding?

6. One of the greatest obstacles for companies investing in Viet Nam is the surging minimum wage. While the minimum wage held even from 1999 through 2005, there was a remarkable rise in 2006 and 2008, followed by a further 20% increase in the minimum wage for foreign-invested companies and 25% for locally based ones in 2009. SMEs will be especially damaged by the increasing labor cost. What measures could the Vietnamese government take to protect SMEs? What are the future plans and prospects  for the minimum wage rate?

CHAPTER 3: SERVICES – TELECOMMUNICATION SERVICES 
7. Could Vietnam provide detailed plans on the establishment of an independent telecommunication regulator? 

Singapore’s Comments and Questions 

CHAPTER 1: TARIFFS  
1. At the 1994 Leaders’ Declaration in Bogor, APEC Members committed to a “continuing process of unilateral trade and investment liberalization” and to refrain from “using measures which would have the effect of increasing levels of protection”. Protectionist measures will only serve to reduce the Asia-Pacific region’s competitiveness as a whole and adversely impact bilateral trade, potentially threatening recovery from the current global financial crisis.
Based on WTO TPRB report on 26 Mar 09, we understand that Vietnam raised tariffs on imported newsprint paper and uncoated paper to 29% (up from 20% and 25% respectively) effective from 16 Feb 2009. Tariffs on semi-finished products on iron or non-alloy steel will also increase from 2% to 5%, and on bars and rods of iron or non-alloy steel from 5% to 12%, effective from 9 Dec 2009. 
The WTO TPRB report released on 1 July 09 also informed that Vietnam will increase import tariffs on list of products (15 diary products, meat and poultry, frozen beef and fresh pork, steel, alloy steel).
Question: What is Vietnam’s rationale for raising tariffs on certain products as reported by WTO Secretariat? Are these measures temporary? Will they be eventually eliminated in line with the Bogor Goals?
CHAPTER 3: SERVICES - LEGAL
2. Please describe any plans Viet Nam may have to further liberalise its legal sector and the practice of foreign law and Vietnamese law by foreign lawyers.

CHAPTER 3: SERVICES - ENERGY

3. What are Viet Nam’s plans, if any, to liberalise the energy markets/services, in particular the electricity market, and the expected timeline to achieve this?
4. Viet Nam is at an advanced stage in their NPP development plans. How are investments for the development of nuclear power plants made? 

CHAPTER 4: INVESTMENT

5. Viet Nam has provided the Provincial People Committees increased authority in promoting investments. Given the increased authority of sub-central government levels, Singapore will like to find out if all of Viet Nam's bilateral and multilateral commitments are applicable/implemented across all government levels. If some commitments are not applicable and/or implemented to some government levels, can Viet Nam share which commitments are not applied/implemented to which government level?
CHAPTER 5: STANDARDS AND CONFORMANCE

6. As Chair of APEC EE MRA, Singapore commends Viet Nam for its participation in Part I of the MRA. Noting that the APEC EE MRA was endorsed in 1999, Singapore would like to encourage Viet Nam to participate in both Part II (Mutual Recognition of Test Reports) and Part III (Mutual Recognition of Certification) to facilitate intra-APEC trade in Electrical and Electronic Equipment. 
Question: As Chair of the APEC EE MRA, Singapore has organised seminars with the funding from APEC in both 2008 and 2009 to facilitate understanding and participation in the MRA and also chaired 5 APEC JAC EE MRA Meetings since assuming the Chair in 2007. In this regard, Singapore would appreciate it if Viet Nam could share on its time table to consider participation in both Part II and III of the MRA.

CHAPTER 6: CUMSTOMS PROCEDURES
7. In the main report, it is stated that “Recognizing the importance of facilitating trade, Viet Nam has made extensive efforts to improve the efficiency of its customs procedures, including by participation in the relevant specialist working groups of APEC and the collective action plan to set up a single customs window, which is expected to be operating by 2010.”
Question: Can Viet Nam provide more information on this single customs window and its features? 

8. In the Comments and Questions section, one of the questions was "In 2006, Viet Nam announced a partnership with FedEx to help improve customs procedures at some of Viet Nam’s major airports. What has been the experience with that project? Has there been any follow-up or other partnerships with the private sector to improve customs administration?" In the last sentence of their answer, Viet Nam added that "The project also helped Viet Nam Customs to partly implement the Customs-Business pillar of the WCO SAFE Framework." 
Question: What is meant by “partly implement the Customs-Business pillar”, and does Viet Nam have an Authorised Economic Operator (AEO) Scheme in place?

The United States’ Comments and Questions 

TARIFFS
1. The United States notes that in the past several months the government of Vietnam has raised its applied rates on a range of products, including agricultural products and steel.   As the report notes in the tariff section these moves create uncertainty in Vietnam’s tariff regime.  Does Vietnam have plans to reverse these recent increases?

IMPORT LICENSING 
2. Vietnam’s IAP notes that it has eliminated automatic import licensing and further that Vietnamese officials asserted that all licensing requirements operated currently are of a technical nature and are in accordance with WTO commitments.  The United States notes Vietnam recently extended a 2008 automatic import licensing regime indefinitely, and that the list of imports subject to the licensing regime is extensive, applicable to a large number of agricultural and industrial goods.  
Question: Can Vietnam please explain the purpose of this regime, and provide an update on when Vietnam expects to notify the regime to the WTO?

CUSTOMS VALUATION
3. Vietnam’s IAP states that “Vietnam signed the revised Kyoto Convention in 2008 and is amending the Law on Customs to bring Vietnam fully in line with the WTO Agreement on Customs Valuation, which is based on transaction value. “  Which aspects of the WTO Agreement on Customs Valuation have not yet been fully implemented by Vietnam?

INTELLECTUAL PROPERTY RIGHTS
4. In light of recent legislative amendments to the Criminal Code, how does Vietnam fully comply with TRIPs article 61 in providing adequate and sufficient deterrent penalties against commercial scale copyright piracy and commercial scale trademark counterfeiting?

5. What is the Government of Vietnam doing to take action against infringers of music and movie copyrights?

6. How does Vietnam track those actions?

7. How does Vietnam protect rights holders, both domestic and foreign?

8. What action is Vietnam taking to punish counterfeiters and pirates heavily enough to reduce the chances of repeat offenses?

9. How is Vietnam tracking repeat infringers/counterfeiters, confiscation, and destruction of infringing goods?

TRANSPARENCY AND CERTAINTY OF LAW 
10. What actions is Vietnam taking to increase the transparency and predictability of investment licensing?

11. How does Vietnam intend to address complaints that its judiciary and taxation regime are unpredictable?

12. Is Vietnam concerned about its low ranking in international transparency indices?

MARKET ACCESS
13. In early 2009, Vietnamese Government officials raised the possibility of increasing market access in some sectors to encourage increased investment and commercial activity.  Is Vietnam planning to liberalize existing restrictions over investment in telecom, importation of media and cultural products, defense industries, and pharmaceuticals?

WTO GOVERNMENT PROCUREMENT AGREEMENT
14. For reasons that are not altogether clear, Vietnam has taken a very slow approach to joining the GPA, even as an observer.  Is Vietnam planning to join the GPA?

ABAC’s Comments and Questions 

IMPROVING THE BUSINESS ENVIRONMENT – PROMPTNESS IN ISSUING DECREES AND CUTTING DOWN BUREACURCY 
1. In recent years, the Government of Vietnam has continued to improve the environment for doing business. A very significant part of this effort is to draft and enact the vast amount of legislation needed to operate a market-oriented and diverse economy, including the Law on Enterprises and the Law on Investment.  While there are commendable improvements in this area, there remain many administrative uncertainties and difficulties in operating in Vietnam. For example, Laws are passed but the Decrees setting out and explaining the implementation procedures are issued very much later.  This led to uncertainties amongst the government officials as well as the business communities and resulted in difference in requirements between different provinces and the tendency of government officials asking for more documentation and compliance just to be on the safe side.
2. Bureaucracy within government departments is another aspect which needs improvements.  For example, the process for application for Investment License is so daunting that companies operating in Vietnam would often need to appoint Specialists to do so on their behalf.  Also, a project in one area may require several layers of approval from the authorities in the same area, starting from Province and District and the respective Technical Departments. The Vietnamese Government has tried to set up "one-stop" center to process application for approval but currently, the business communities invariably have to liaise with each Department at different levels to clear and expedite approval. This slows down businesses and increase cost for operating in Vietnam.

WILLINGNESS BY GOVERNMENT OFFICIALS TO ACT AND ENFORCE DELEGATED POWER 
3. Delay in land clearance is a major obstacle encountered by foreign investors.  The process of compensation is often very protracted and in cases where compensation monies have even been paid, the process of physical possession could pose another challenge, causing delay in project implementation and significant cost increase.  The main reason, in our view, is the unwillingness of government officials to exercise enforcement actions already empowered by Law for fear of rousing negative publicity and thereby adversely affecting their own career. Very often, such "hot potato" issues are passed around between District, Province and the Central Government with the end result being long delay to the projects.

CORRUPTION – TRANSPARENCY OF SYSTEMS 
4. Corruption remains a problem in Vietnam. Business confidence would be severely affected when the perception of corruption level is high in an economy. Many administrative, financial etc procedures have not been clearly stated and left for individual's interpretation.  A clearly defined system is required to fight against corruption to enhance business confidence in Vietnam.  Reasonable remuneration packages for government officials would also be crucial to stamp out bribery and "under the table" pay-offs for favors given. 

TAX INCENTIVES 
5. Commencing 1 January 2009, not all companies which set up in Industrial Parks are entitled to tax incentives.  Only those companies with hi-tech investments will be eligible.  Unlike other South East Asian countries which are enhancing their tax incentives to attract more foreign investments, Vietnam seems to be adopting the strategy of being selective in the type of investments which they would like to attract. At this stage of development, this strategy seems to be too early, especially where infrastructural support and appropriate skilled labor are still lacking.

NON-AVAILABILITY OF LAND
6. A common reply given by provincial authorities when approached by foreign investors for land is that nothing is available.  On the ground, there are plenty of land parcels which are actually vacant and which have been allocated to different companies or individuals.  Foreign investors have no choice but to negotiate with private companies or individuals and inevitably have to accept the much higher land prices demanded.  Such practice of land allocation would invariably translate into higher cost of development and higher property selling prices, and thereby contributing to higher inflation. 

7. A suggestion is that allocated land which has been left vacant for certain number of years should be re-possessed and given to genuine investors to develop.

LACK OF SKILLED WORKFORCE 
8. While Vietnam has a huge workforce available, they lack skilled workforce. An often heard complaints by foreign investors is that there are not enough skilled labor available in the Vietnam. Though they are even prepared to invest capital to train the workers, the other problem is that due to the lack in numbers, trained workers are in huge demand and subjected to poaching by new set-up companies.  More training by the Vietnamese government is required to upgrade skill set in order to attract investments, especially when Vietnam is already trying to attract more hi-tech industries. Proficiency in English is another obstacle faced by foreign companies and training by the government in this aspect would be important to enhance the attractiveness in investment and operation in Vietnam.

SPEED OF INFRASTRUCTURE DEVELOPMENT
9. While Vietnam has a good geographical location in the region (e.g., close to China and within short travel distance to other parts in South East Asia), the infrastructure (e.g., roads and highways) is not sufficient. If Vietnam can speed up infrastructure development, trade flows could be improved drastically, companies can be benefited and ultimately, it could attract higher FDI.

BANKING AND FINANCE SECTOR 
10. The banking and finance sector is still at its infant stage. Credit and liquidity is still an issue which will discourage investors. It is suggested that the Hanoi government open up this sector quickly to foreign players for 100% ownership. This will create competition, knowledge transfer and drive innovation in product offerings.

UNCOMPETITVE TAX TREATMENT ON BRAND EXPENSES
11. The Corporate Income Tax Law limits the deduction of advertising expenses as a business expense (10% of deductible expenses for existing company and 15% for new companies). Consequently, any advertising expenses beyond this level will be borne by enterprises without being deducted as legitimate expenses. The new draft law on Corporate Income Taxes maintains this limitation.
12. Advertising and promotional activities positively impact the interests of consumers, businesses and the economy. Removing the cap would align Vietnam with the rest of Asia and remove barriers for brand building companies to increase investment into Vietnam.
