APEC COMPETITION POLICY AND LAW GROUP MEETING FOR 2010

28 February – 1 March 2010

Hiroshima, JAPAN

CONVENER’S SUMMARY REPORT 

The Competition Policy and Law Group held its meeting for 2010 on 28 February to 1 March in Hiroshima, Japan. The meeting was chaired by Mr Toru Aizeki of Japan, and attended by Australia; Brunei Darussalam; Canada; the People’s Republic of China; Hong Kong, China; Indonesia; Japan; Malaysia; Mexico; Papua New Guinea; New Zealand; the Philippines; Russia; Singapore; Chinese Taipei; Thailand; the United States of America; and Viet Nam.  

1.
Convener’s Opening Remarks

The Convener opened the meeting by welcoming the CPLG members to Japan.  The Convener proceeded to touch on the APEC 2010 priorities, which including regional economic integration (REI), a new Growth Strategy and Human Security.  It was noted that a competitive environment helps to contribute to balanced and inclusive growth in the region.  Competition is also a high priority area on APEC’s structural reform agenda.  

The Convener drew attention to the Impacts of Structural Reform and LAISR Stocktake seminar that was held on 25 February.  The Convener participated in the seminar, where he had reported on the progress made by the CPLG in implementing the LAISR.  

The Convener noted that the CPLG provided a forum for competition and related authorities in the region to exchange information and share experiences, with a view to enhancing the competition outlook in APEC.  The Convener also briefly highlighted the joint CPLG-ABAC roundtable on procedural fairness that was going to be held later in the agenda.  The roundtable discussion represented a good first step to build understanding of how procedural fairness in competition cases can be assured.  

2.
Adoption of Agenda

The draft agenda for the meeting (document 2010/SOM1/CPLG/001) was adopted.

3.
APEC 2010 Priorities

Mr Hiroyuki Yoshiya from the 2010 SOM Chairs’ office briefed members on the APEC 2010 Priorities (document 2010/SOM1/CPLG/001).   CPLG Convener noted that CPLG could play a role in furthering the APEC 2010 Priorities, given the importance of a competitive environment.  

4. 
Progress Reports on CPLG Projects in 2009

Chinese Taipei reported on the objectives and outcomes of the Fifth Training Course on Competition Policy, which was held in Taipei from 17-19 August 2009 (see document 2010/SOM1/CPLG/005).  Chinese Taipei thanked those economies that had sent experts to the event, as well as the APEC Secretariat for the assistance it provided.  

Chinese Taipei also provided an update on the APEC Competition Policy and Law Database, which Chinese Taipei was maintaining (see document 2010/SOM1/CPLG/006).  Statistics were presented that suggested an increasing number of visitors to the website since 2007.  Chinese Taipei would welcome any suggestions on how the database could be improved.  Chinese Taipei also hoped that members would continue to update the database and publicise it within their economies.  

CPLG Convener expressed his sincere gratitude to Chinese Taipei for its efforts in maintaining the database.  Members were requested to update and add (non-confidential) information for their respective economy.  Japan echoed the Convener’s appreciation, and added that it was a heavy user of the database.  Unfortunately, the information on the database was not always up to date, so it was important that members updated their sections regularly. Japan had recently updated its information on the site.  

China indicated that it had problems accessing the database, and asked whether it would be possible to develop a new website that it would be able to access.  Chinese Taipei responded that it would report this problem back to the developers of the database.  

5. 
New Projects for 2010

(1)
Head of the APEC Secretariat Project Management Unit (PMU), Evelyn Loh, briefed members on project management developments (document 2010/SOM1/CPLG/031). CPLG Convener asked whether progress had been made on the process for multi-year projects.   PMU Head responded that multi-year projects were still being considered by the Budget and Management Committee (BMC), looking in particular at how such projects would be assessed and monitored.  It was a possibility that a process for multi-year projects would be in place for the Third APEC Approvals Session, but definitely not for the Second Session in June.   

(2)
CPLG Convener advised that the EC had endorsed by CPLG Collective Action Plan (document 2010/SOM1/CPLG/008) and 2010 Work Plan (document 2010/SOM1/CPLG/009).  CPLG priorities had not changed from 2009, with the exception of the addition of two new items, namely the CPLG-ABAC Dialogue mentioned earlier, and the proposed Viet Nam Competition Policy Training Course.  

(3) 
Viet Nam provided additional details of its proposed Training Course on Competition Policy, which would focus on the theme of competition advocacy (document 2010/SOM1/CPLG/011 is the project proposal).  The workshop would provide members with a good opportunity to share experiences on competition advocacy activities, which are carried out in different ways.  The Training Course was scheduled for September 2010 (comment: project was subsequently endorsed by BMC).  CPLG Convener encouraged all economies to contribute to the Training Course, subject to its endorsement by BMC.  

CPLG Convener recalled that Malaysia had offered to organise the 2011 Competition Policy Training Course.  CPLG Convener expressed the hope that Malaysia would develop its proposal for the Training Course in close consultation with the Convener’s office.  Malaysia noted that it was in the process of preparing a proposal, which would be discussed with CPLG Convener’s office in due course.  

(4)
Russia outlined its proposal for a new project (document 2010/SOM1/CPLG/012), the objective of which was to identify and develop a mechanism for information exchange in competition investigations in APEC economies.  CPLG Convener commented on the importance of international cooperation in competition matters.  

Thailand sought clarification as to whether this proposed mechanism would cover only domestic cases, or both domestic and extra-territorial cases.  Russia responded that its present thinking was that it would cover both domestic and international cases.   

The Philippines regarded the project to be an interesting one, though requested additional time for further consideration.  The Philippines asked how the proposed information sharing mechanism would differ from the competition policy and law database.  Russia responded that the current database might provide a vehicle in which such information could be provided.  We should not create something new if this was unnecessary.  

Russia stressed that whilst the information would be made available to all regulators in APEC economies, it would not be accessible by the public.  Following up on this point, Chinese Taipei noted that if the database were to be used as a repository for information relating to investigations, as was suggested as an option, then a confidential section would need to be set up on the website that would require an access password.  However, Chinese Taipei cautioned that there were laws in some economies that prevented such information from being made accessible at all.   Russia clarified that its project was not devoted to the creation of a database.  Rather, its objective was to create a mechanism for cooperation.  Whether information provided via that mechanism is public or not would only be a small part of the discussion.  

The US agreed that international cooperation was important, but was struck by the broad-based nature of Russia’s proposal.  It was a multi-layered proposal that perhaps needed a more focused approach.  The US suggested that we consider the questionnaire as a first step before we go onto discussing some of the subsequent activities set out in the proposal.  It was important to take a step-by-step approach.  

New Zealand echoed the views of the US.  New Zealand was currently looking at how it deals with international cooperation.  At present, it has no right to share confidential information.  New Zealand agreed that the questionnaire should be conducted first, as this would help determine where we sit as a group on this issue.  It was also suggested that Russia provide more information that helps to justify why APEC is the best vehicle to pursue this project, given that there are other international institutions that may be better suited.  However, New Zealand remained open to this project, though in an open and step-by-step way.  The US and Chinese Taipei supported the suggestion that Russia provide additional information on the project.

Russia acknowledged that economies required more time to consider the proposal, and undertook to take on board the comments that were made.  

The CPLG Convener concluded the discussion on the Russian proposal by noting that all members seemed in agreement on the importance of international cooperation, though more time was needed to consider the project before it could be taken further.  There were also some concerns around particular aspects of the proposal. The Convener’s office would discuss further with Russia on next steps, before seeking members’ views.  

6. 
Dialogue with the EC Chair and Coordinator of FotC on Competition Policy
EC Chair, Dr Takashi Omori, briefed the meeting on the current priorities for the EC.  These priorities related to implementation of the Leaders Agenda to Implement Structural Reform (LAISR), the Growth Strategy and developing a post-LAISR agenda for Leader’s endorsement at the end of 2010.  EC Chair also touched on some of the key issues raised at the EC meeting on 26-27 February.  One such issue was the relationship between the competition policy FotC group within the EC and the CPLG.  EC members were interested in obtaining a clearer picture of the demarcation between the two groups.  

Ms Elley Mao, Coordinator of the EC FotC group on competition policy, drew attention to the various activities that had been achieved by the FotC under the LAISR Forward Work Programme (see document 2010/SOM1/CPLG/013).   FotC members continued to believe in the importance of driving efficiency, widening consumer choices, increasing productivity, etc. through competition.  Members also agreed to deepen their knowledge of competition policy in a micro-economic sense in terms of how competition could be applied at the sectoral level.  Ms Mao also offered some observations flowing from the structural reform seminar that was held on 25 February.  

CPLG Convener returned to the issue of the relationship between the competition policy FotC and the CPLG.  A number of options were put forward at EC in terms of how this relationship could be taken forward.  These included integrating the two groups into one and having the CPLG as an arm of the FotC. A conclusion on this issue did not need to be reached at this meeting.  

Ms Mao commented that, given the limited resources, the EC may need to review the structure of the FotCs.  This might involve streamlining the work of the FotCs, which could include grouping together work that is of a complementary nature.  

New Zealand indicated that it had no firm conclusions on this issue, though it continued to believe that there should be a competition policy workstream in its own right, with a coherent body of work underneath it.  It would therefore be hesitant about merging CPLG into the Competition Policy FotC.  New Zealand believed that the CPLG was worth retaining, as it was a valuable institution that produced valuable work. The problem remained in that there were two competition policy workstreams that reported to EC.  It made sense to streamline this work.  New Zealand offered two options; first, having the CPLG become the single workstream for competition policy, which would require the CPLG to take a broader view of competition policy than is currently the case; and second, having the CPLG report to the FotC, which would retain the two focal points.  New Zealand had no strong views between the two options.  

In response to a question from the US on the timeframes for any decisions on this issue, EC Chair noted that the EC was expected to reach agreement on a post-LAISR agenda by the end of 2010.  CPLG Convener invited members to provide comments on this issue inter-sessionally.  

7.
Round Table with ABAC on Procedural Fairness in Competition Cases

CPLG Convener and ABAC representative Mr Alex Parle opened the Roundtable discussion.  The agenda for the Roundtable may be found in document 2010/SOM1/CPLG/002, which also sets out the key questions to be addressed in each of the three sessions.

The OECD (Ms Hilary Jennings, Head of Competition Outreach) updated members on developments in procedural fairness from the OECD perspective (see 2010/SOM1/CPLG/032).  The presentation looked at a number of issues, including the importance of procedural fairness, OECD’s recent work on procedural fairness, as well as examples of how procedural fairness is applied in various jurisdictions.  

Session 1 of the Roundtable discussed the issue of procedural fairness in merger cases.  The US provided some background on the International Competition Network (ICN), which had been founded in 2001 to promote international cooperation among competition authorities.  The ICN had developed a number of guiding principles and recommendations relating to merger cases, which involved some essential elements of procedural fairness. 

Mexico examined the question of whether merger controls in that economy conformed with international best practice (see 2010/SOM1/CPLG/035).  It concluded that the answer was yes in many respects, though improvements could be made in the areas of third party rights, transparency and confidentiality.  

New Zealand briefed the meeting on the merger clearance regime in its economy.  A review of the regime had found that it compared very favourably with ICN guidelines in many respects.  The Commerce Commission had in 2008 developed two sets of guidelines, one dealing with mergers and process, and the other dealing with mergers and acquisitions.  The system in New Zealand recognised the need to balance transparency with the need to protect commercial confidentiality.  Decisions on merger cases are published by the Commerce Commission, which is useful for providing precedents.  

Chinese Taipei provided a detailed picture of the legal, procedural and institutional frameworks in its economy that are applied to dealing with merger cases (document 2010/SOM1/CPLG/014).  An example of a recent merger case, and how it was handled, was also presented.  The Chinese Taipei Fair Trade Commission was committed to reviewing its competition regulations and case handling guidelines in order to ensure transparency, accountability and predictability in merger cases.  

The business perspective on procedural fairness in merger cases was presented by Mr. Soichiro Sakuma, Executive Director, Nippon Steel Corporation (document 2010/SOM1/CPLG/015) and Mr Subrata Bhattacharjee, Heenan Blaikie LLP (document 2010/SOM1/CPLG/029).  One of the key points made by Mr Sakuma was that the increasing complexity of merger cases and the application of multiple merger control regimes required greater cooperation and harmonization among relevant authorities. Mr Bhattacharjee’s presentation looked at the Canadian approach towards merger reviews.  One of his conclusions was that, even in Canada as in other “mature” jurisdictions, procedural fairness and transparency objectives are works in progress.  

Session 2 of the Roundtable focused on procedural fairness in the Investigation and Inquiry Stage in non-merger cases.  Japan, Singapore (document 2010/SOM1/CPLG/016) and the US presented on their respective economy’s laws and processes regulating investigations and inquiries in competition cases.  The presentations all recognised the important role that transparency plays in ensuring procedural fairness in this process.  

The business perspective on this particular theme was provided by Mr David Stewart, Partner, Howrey LLP and Ms Lynda Martin Alegi, Partner, Baker & McKenzie LLP.  Ms Alegi stressed the importance of there being a fair process when businesses are being investigated.  Fairness needed to be applied from right at the beginning of the investigation process.  Mr Stewart argued that regardless of its structure, a competition agency was required to impartially apply the law to the facts, be well-informed, and act fairly.   

Session 3 of the Roundtable was on the topic of procedural fairness in the deliberations and determination phase in non-merger cases.  Indonesia (document 2010/SOM1/CPLG/034) and the US (2010/SOM1/CPLG/036) gave presentations on how this issue is addressed in their respective economies, both legally and procedurally.  The US made the point that, regardless of the substantive outcome of a government’s antitrust investigation, it was important that parties involved know that the process used to arrive at that outcome was fair.

The business perspective on the application of procedural fairness in the deliberations and determination phase was provided by Mr Laurence Bates, General Counsel, Japan, General Electric and Mr Kimitoshi Yabuki, Yabuki Law Offices.  Mr Yabuki described how deliberations on, and determination of, competition cases was conducted in Japan.  Mr Bates stressed the importance of working with regulatory authorities from the outset of an investigation.  In terms of transparency, it was important that whatever decision is arrived at, that decision is made available to the parties concerned.  Mr Bates also suggested that enforcement actions should be made known to the public, since these could serve as precedents that helps to govern market behaviour.  

Subsequent discussion indicated that separating the investigative phase from the deliberations and determination phase was difficult.  In addition, the definition of fairness was not easy, though there was general agreement that cases should be assessed on the basis of fact, rather than on the basis of the allegation.  This was an important principle of fairness.  

In concluding, Mr Parle of ABAC and CPLG Convener thanked the speakers for engaging on this important issue.  ABAC encouraged CPLG to develop some best practices and guidelines, perhaps in consultation with OECD, that would address the issue of procedural fairness in competition cases.  CPLG Convener noted that this issue was relevant for competition authorities worldwide.  It was an important subject, but not an easy one to address.  

8.  Members’ Reports/ Presentations on Updates and Developments of Competition Policy
Economies updated the meeting on developments within their respective competition policy and legal frameworks.  In some instances, recent competition cases were cited and discussed.  The presentations made by China (document 2010/SOM1/CPLG/018 and 019), Indonesia (033), Japan (020), Malaysia (021), Mexico (023), Russia (024), Singapore (022), Chinese Taipei (017), United States (037), and Viet Nam (010) were tabled as meeting documents.  Updates were also provided by New Zealand, Papua New Guinea and Thailand.  The presentations prompted a wide range of questions and provoked some good exchange of views among members on the different approaches that are taken by economies towards the enforcement of competition policy and law.

CPLG Convener encouraged members to provide written papers explaining developments in their respective economy’s competition policy and laws, which would be particularly useful for those non-English speaking officials.  

9.  Other Business

CPLG members accepted the CPLG document classification list (document 2010/SOM1/CPLG/000).

The APEC Secretariat noted that the CPLG contacts list had been circulated as part of the meeting documents.  Members were asked to provide any updates on the CPLG contacts list for their respective economies.  

The APEC Secretariat outlined some of the key points arising out of the APEC Secretariat Report on Key Developments (document 2010/SOM1/EC/034), one of which was the appointment of the first professional Executive Director for the APEC Secretariat, Ambassador Muhamad Noor Yacob.  
New Zealand encouraged the CPLG to organise events similar to the CPLG-ABAC joint dialogue that had been held the previous day.  Events such as these help delegates persuade their authorities that it was worth attending APEC meetings.  CPLG Convener agreed to give further thought to this suggestion.  

10. Next Meeting

CPLG Convener proposed that the next meeting of the CPLG be held in the margins of SOM1, which was going be held in the US next year.  The US expressed no difficulty with this proposal, which was agreed.  

11.  Summary and Conclusion

The CPLG Convener presented a summary of the meeting and made the following points:

· Members were thanked for their contribution to the CPLG-ABAC Joint Dialogue.  The event provided a good opportunity to deepen members’ understanding of how procedural fairness in competition cases could be assured.

· Members were able to develop a good understanding of the rapidly changing competition policy and laws in the region.  This helped to strengthen cooperation.

· Looking to the future, it was expected that the CPLG would be able to contribute to the Growth Strategy in some way.  

· On the future CPLG work plan towards the Growth Strategy, CPLG Convener would prepare a paper that will be circulated to members for comment.  Members will also be asked for their views on the relationship between the CPLG and the Competition Policy FotC.  

· Viet Nam and Japan would continue to work together in securing approval for its proposed 2010 Training Course on Competition Policy.

· Members were urged to update their sections of the Competition Policy and Law database, as soon as possible.  

· Chinese Taipei would make available the documents that were used in its Training Courses, subject to any confidentiality. 

· Russia and CPLG Convener’s office will consult on the Russian proposal, and seek comments from CPLG members in due course.

· The next CPLG meeting will be held in the margins of SOM1 in 2011.

CPLG Convener thanked all participants before closing the meeting.  
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