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◦Effective enforcement of business contracts and 

◦efficient resolution of business disputes through 

◦the Hague Choice of Court Agreements Convention 

Christophe Bernasconi
Secretary General

APEC Workshop
Cebu, Philippines, 1 September 2015

The HCCH: 
Introduction
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Hague Conference on Private International Law

Conférence de La Haye de Droit International Privé

Why “HCCH”…?

Why “HCCH”…?

Hague Conference on Private International Law

Conférence de La Haye de Droit International Privé
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Which State’s authorities are 
competent to decide matters in a 

cross-border situation?

An intergovernmental organisation working toward “progressive 
unification of the rules of private international law” (Art. 1, Statute)

NB: The Conference does not deal with substantive law, but provides 
“road signs” and “bridges” needed in cross-border situations

APPLICABLE LAWJURISDICTION

RECOGNITION & ENFORCEMENT LEGAL CO-OPERATION
How may one State’s judgment or 

decision be recognised / enforced in 
another State?

Which State’s laws apply to a 
cross-border situation?

How can authorities work together to 
improve efficiency and overcome 

challenges in cross-border situations?

What is the HCCH?

What is the HCCH?

 The oldest international 
organisation in The Hague, with its 
origin dating back to 1893

 The only international organisation 
in The Hague with a legislative 
function (i.e. not a court or 
tribunal)

 Fulfils its mandate by developing 
and adopting Hague Conventions 
(as well as Protocols and soft law
instruments) – “World laws” 
(Prof. Schermers, 1972)

 There are currently 
38 Conventions and Protocols, 
and 1 soft law instrument
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80 Members of HCCH
79 States + 1 Regional Economic Integration Organisation (EU)

 Member State 
 Admitted State 
Has applied for membership and
has been admitted by affirmative 
vote, but must still accept Statute 
to become a Member State

 Candidate State
Has applied for membership 
and has the six-month 
voting period running

NB: The boundaries shown and designations used on this map are based upon those used by the United Nations Cartographic Section and are indicative only. They should not be taken to imply official endorsement or acceptance by either the Hague Conference or the United Nations.

Colombia

Moldova

Lebanon

146 States “Connected” with HCCH
A “Connected” State is either a Member or a Contracting State to one or more of the Hague Conventions

NB: The boundaries shown and designations used on this map are based upon those used by the United Nations Cartographic Section and are indicative only. They should not be taken to imply official endorsement or acceptance by either the Hague Conference or the United Nations.

 Member State “Connected” State

 Non-Member “Connected” State
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Regional Presence

Latin America 
Regional Office
Buenos Aires

(2005)

Asia Pacific 
Regional Office 

Hong Kong (2012)

Main Office
The Hague

NB: The boundaries shown and designations used on this map are based upon those used by the United Nations Cartographic Section and are indicative only. They should not be taken to imply official endorsement or acceptance by either the Hague Conference or the United Nations.

NORMATIVE
WORK

POST-CONVENTION
WORK

AND

Two Main Activities of the HCCH

Promotion
(of HCCH / its instruments)

Monitoring
(Special Commissions on 

practical operation)

Publications
(Guides to Good Practice, 

Handbooks, etc.)

Technical Assistance
(implementation & practical 

operation)

Research
(identifying legal needs in 

other areas within mandate)

Proposals
(of new instruments)

Experts Discussion & 
Negotiation

(drafting process leading to
new legislative instruments: 

Conventions, Protocols, 
soft law)
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Three Main Fields of Normative Work

1980 Child Abduction Convention (93)
1993 Intercountry Adoption Convention (95)
1996 Child Protection Convention (41)
2007 Child Support Convention [5(32)]

and Protocol [2(28)]

International Protection 
of Children

1985 Trusts Convention (12)
2006 Securities Convention (2)
2015 Principles on Choice of Law in 

International Commercial Contracts

International Commercial 
& Finance law

1961 Apostille Convention (108)
1965 Service Convention (68)
1970 Evidence Convention (58)
1980 Access to Justice Convention (27)
2005 Choice of Court Convention [2(29)]

International Civil Procedure & 
Legal Co-operation

Through the Apostille, Service, Evidence, Access to Justice, Choice of 
Court, and Securities Conventions and the Contracts Principles

Facilitating international trade, 
commerce and foreign direct investment

Resulting Benefits of Hague Conventions

These instruments create a clear (but non-intrusive) framework that:
• sets uniform global standards
• provides legal certainty and predictability for parties
• enhances co-operation between States, saving 

consular/legal resources 
• reduces costs and delays
• improves the rule of law
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Resulting Benefits of Hague Conventions

• the Group of Thirty has 
recommended that States ratify 
the Securities Convention

Facilitating international trade, 
commerce and foreign direct investment

In addition, many international organisations have lent their support to 
Hague Conventions for these reasons. For example:

• the International Chamber of Commerce
has encouraged States to join both the 
Apostille and Choice of Court Convention

• the World Bank Group (IFC) in the Investing Across 
Borders Report (2010), found that the Apostille 
Convention simplifies the establishment a business in a 
foreign State and facilitates foreign direct investment

The Child Abduction, Child Protection, Intercountry Adoption, and Child 
Support Conventions give effect to fundamental principles expounded in the 

1989 UN Convention on the Rights of the Child:

Giving effect to human rights

Resulting Benefits of Hague Conventions

Articles 9(2) and 10(3) UNCRC
Children whose parents do not live together have the right to stay in 
contact with both parents, except where contrary to the child’s best 
interests

Article 11 UNCRC
States Parties shall take measures to combat the illicit transfer and 
non-return of children abroad (promotes conclusion of bilateral or 
multilateral agreements or accession to existing agreements)

Article 21 UNCRC
For adoption, the best interests of the child shall be the paramount 
consideration (promotes conclusion of bilateral or multilateral 
agreements, which ensure that the placement of the child in another 
country is carried out by competent authorities) 

Article 27(4) UNCRC
States Parties shall take all appropriate measures to secure the 
recovery of maintenance for the child (promotes accession to 
international instruments or the conclusion of such agreements)

Article 35 UNCRC
States Parties shall prevent abduction of, sale of, or traffic in children 
(requiring all appropriate national, bilateral and multilateral measures 
to be taken)

Child Abduction & Child 
Protection Conventions

Child Abduction 
Convention

Adoption Convention

Child Abduction & 
Adoption Conventions

Child Support Convention
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Work in the Pipeline

Work relating to possible new 
instruments:

• Judgments Project

• Private international law issues 
surrounding the status of children, 
including issues arising from 
international surrogacy
arrangements

• Recognition and enforcement of foreign 
civil protection orders

• Recognition and enforcement of 
voluntary cross-border agreements

• Co-operation in respect of protection 
of tourists and visitors abroad

• Use of video-link and other modern 
technologies in the taking of evidence 
abroad 

The Choice of Court  
Convention

(Hague Convention of 30 June 2005 on 
Choice of Court Agreements)
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Party Autonomy 
in International Trade

What is the status of 
party autonomy in 
choice of court in 

international  
contracts?

How to achieve 
certainty and 

predictability in 
international trade?

What does 
international trade 

need?

Parties’ choices are 
respected (Party 

Autonomy)

Certainty and 
predictability enhancing 

effectiveness of the 
transactions, reducing 

costs

Widely, but not 
universally accepted

• Legal certainty and  predictability with respect to 
choice of court agreements

• Encourages the promotion of trade and investment

• Ensuring that the parties’ choice of forum (court) to 
resolve disputes is being upheld in international cases

• Resulting in the promotion of party autonomy in 
international trade and commerce

• Will hopefully become the litigation equivalent of the 
1958 New York Convention

Purpose
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United States
Signed (2009), 

Implementation at 
State or federal level?

New Zealand
Considering joining

Canada
Uniform 

implementing 
legislation prepared

Argentina
Considering joining

Mexico
Acceded (2007)

Russian 
Federation

Considering joining

European Union
Signed (2009), ratified (2015)

Singapore
Signed (2015)

NB: The boundaries shown and designations used on this map are based upon those used by the United Nations Cartographic Section and are indicative only. They should not be taken to imply official endorsement or acceptance by either the Hague Conference or the United Nations.

Status 
(expected EIF 1 October 2015)

Serbia
Considering joining

People’s 
Republic of 

China
Considering joining

Australia
Considering joining

Tajikistan
Considering joining

Costa Rica
Considering joining

Denmark (EU)
Considering joining

Judgment given by the 
chosen court must be 

recognised and enforced 
Article 8

Any non-chosen court 
must suspend/dismiss 

proceedings
Article 6

The chosen court must
hear the dispute

Article 5

3 Key Obligations

The clear, simple and predictable regime established 
by the Convention contributes to a strong and effective
legal basis for cross-border trade and investment



9/5/2015

11

International Endorsement

2013: Inter-American Bar Association Recommendation

2007: International Chamber of Commerce Endorsement

2012: International Chamber of Commerce re-Endorsement

2013: German Bar Association Encouragement

2014: CCBE Recommendation

Scope 

1) International cases 
• for the purpose of jurisdiction:

“International” unless parties are resident in the same
Contracting State and their relationship and all other elements
relevant to the dispute are connected only with that State

(subject to Art. 19 declaration)

• for the purpose of recognition and enforcement:
A case is “international” where the judgment was given in
another Contracting State

(subject to Art. 20 declaration)

• Excluding consumer and employment contracts (Art. 2(1)) and 
other “excluded matters” (Art. 2(2))

• A State may refuse to apply the Convention to a specific 
matter in which it has a strong interest in not applying it

(Art. 21 declaration – “asbestos clause”)

2) “Civil and commercial matters” 
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Scope (cont’d)

• that designate the court(s) of a Contracting State
• presumption is in favour of exclusivity
• must be concluded or documented in writing, or by other 

means of communication which render information accessible for 
subsequent reference (e-agreement)

• concluded after EIF for the State of the designated court

• outside the scope of the Convention
• a court – whether the chosen court or otherwise – may grant 

such measures or not grant them as it sees fit
• however, such measures are not recognisable or enforceable 

under the Convention

3) Exclusive choice of court agreements 

4) Interim measures of protection

First Obligation

• Chosen court cannot refuse to 
hear case because of:

• forum non conveniens;
• lis pendens

• Does not affect rules on subject 
matter jurisdiction or venue

The chosen court must
hear the dispute

Article 5

Predictability
of forum, as chosen by the parties 
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Second Obligation

unless:
• null and void
• incapacity
• manifest injustice or 

public policy
• incapable performance
• case not heard

Any non-chosen court 
must suspend/dismiss 

proceedings
Article 6

Prevention
of parallel proceedings

Third Obligation

unless (Art. 9) :
• null and void
• incapacity
• notification 
• fraud  
• public policy
• inconsistent judgment

Judgment given by the 
chosen court must be

recognised and enforced 
Article 8

Enforcement
of judgments rendered by the chosen court 

(see also Art. 11 on damages)
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Operation

Company in 
Amsterdam

Company in 
Singapore

Choice of Court 
Agreement 
designating 

Singaporean Court

The courts 
of London 

must decline 
to hear case

If proceedings 
are brought in 
the courts of 

Singapore then:

The courts 
of Singapore

must hear 
the case

The judgment of the 
courts of Singapore 
must be recognised 

and enforced in other 
Contracting States

Party brings 
proceedings in 
the courts of 
London (or in 

any State other 
than Singapore)

Intellectual Property 
under the Convention

• completely covered – applies even to questions of 
validity, but only as between the parties, not in rem

Copyright and related rights 

Other IP rights (e.g. patents, trade marks and designs)

• validity as object of proceedings is excluded from 
scope – but not if issue arises as preliminary question 

• infringement actions for other IP rights also 
excluded, except when brought (or could have been 
brought) pursuant to a contract
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Supreme Court of Korea: upheld the High Court decision

Seoul High Court of Appeal: reversed the District Court decision (respecting the 
parties’ choice of court because the subject matter of the dispute is about validity 
and interpretation of the patent transfer contract) Choice of Court Convention 
was referred to (Art. 2 (o))

Seoul District Court: dismissed (exclusive jurisdiction of the country of registration) 
1999 Draft Hague Convention was referred to (Art. 12(4) – exclusive jurisdiction 
for registered IP rights) 

Choice of court in favour of a Korean court

LG v. Obayashi Co. and Tanaka (Seoul High Court of Appeal (No 2007NA96470))

- contract for the transfer of a series of patent rights;
- containing choice of court (Seoul District Court) and applicable law clauses;

LG’s enforcement of the judgments

Yes, based on 
the doctrine of 

comity 
（recognising
jurisdiction of 
Korean court）

No, concerning 
patents to be 

registered in Japan, 
Japanese courts 
have exclusive 

jurisdiction

Choice of court in favour of a Korean court 
(cont’d)

Korean 
Judgments
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Several useful resources available on the Choice of Court 
Section of the HCCH website <hcch.net>

• Full Text of the Convention
• Explanatory Report to the Convention
• Implementation Checklist
• Implementation Dialogue

Additional Information

Christophe Bernasconi

www.hcch.net 

cb@hcch.nl
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