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Overview
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• E-commerce/digital trade provisions

• Financial services

• Intellectual property

• Dispute avoidance, de-escalation mechanisms
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E-commerce/digital trade chapters
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Context: Evolving digital business models, payment systems, data 
security

 Commercial

 Policymaking: data issues, authentication, security, etc

 Legal: scope, dispute avoidance and dispute settlement
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Considerations in Digital Trade and Financial Services 
Chapters, Relationship with IP provisions
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Digital trade and financial services (and often, IP) do not exist in silos.

 Provisions relating to services, financial services >> may overlap with

investment and e-commerce chapter provisions (e.g. non-discriminatory

treatment of digital products, data storage and source code provisions)

 Specific DS mechanisms or use general DS in the FTA (such as DS chapter,

with or without modification)
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Examples
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CPTPP Digital Trade Chapter

• No Chapter-specific Dispute Settlement Mechanisms (only Art. 14.18
pertaining to Malaysia and Vietnam) >> Chapter 28 DS

China-Australia FTA E-commerce chapter

• DS in Chapter 15 not applicable (Art. 12.11)

(For comparisons, see e.g. RCEP Art. 12.17(3) – consultations + referral to RCEP Joint
Committee; non-applicability of Chapter 19 but review process mentioned and

CETA Joint Committee and other bodies).
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https://www.dfat.gov.au/trade/agreements/in-force/cptpp/official-documents
https://www.dfat.gov.au/trade/agreements/in-force/chafta/official-documents/Pages/official-documents
https://www.international.gc.ca/trade-commerce/trade-agreements-accords-commerciaux/agr-acc/ceta-aecg/ceta_governance_committees-gouvernance_aecg_comites.aspx?lang=eng
https://www.international.gc.ca/trade-commerce/trade-agreements-accords-commerciaux/agr-acc/ceta-aecg/ceta_governance_committees-gouvernance_aecg_comites.aspx?lang=eng
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Digital Economy Partnership Agreements
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Examples

Between APEC economies

 DEPA between Chile, New Zealand and Singapore

 Japan-US Digital Trade Agreement

[USMCA Digital Trade provisions]

Non-APEC + APEC

 UK-Singapore DEPA
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https://www.mti.gov.sg/Trade/Digital-Economy-Agreements/The-Digital-Economy-Partnership-Agreement
https://ustr.gov/sites/default/files/files/agreements/japan/Agreement_between_the_United_States_and_Japan_concerning_Digital_Trade.pdf
https://www.mti.gov.sg/Trade/Digital-Economy-Agreements/UKSDEA
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Digital issues
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Institutional, Procedural, Practical DS Issues

• Context of chapter disciplines

• Expertise

• National security and cybersecurity aspects

• Confidentiality issues
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Digital issues
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Dispute Avoidance, De-escalation Opportunities

 Potential for technical chapter-specific Committees in digital issues?

 Another example: ‘Dialogue’ provisions in RCEP E-Commerce chapter (Art. 12.16), including “current

and emerging issues, such as the treatment of digital products, source code, and cross-border data

flow” and the location of computing facilities in financial services”.

 Mechanisms which could de-escalate or more promptly resolve a dispute e.g. consultations, Chapter-

specific Committee, decisions on availability of defences which would bind an investment tribunal

(e.g. FSC, Art. 12.13.2 and panel, 12.13.3, Korea-Singapore FTA in relation to Art. 10.12 and 12.6).

 Referral to Commission (e.g. Chile-Thailand FTA, DS Chapter 14, includes cases of urgency – Art. 14.5)

 Potential role of mediation?
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Example: DEPA –
Chile, New Zealand, 
Singapore

Like some FTAs, DEPA Art. 14.3 includes a
reference to the ‘avoidance’ of disputes.
Annex 14-B: Mediation Procedures
Annex 14-C: Arbitration Procedures
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Financial Services - examples
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One can find a range of FS Chapter approaches to DS and related matters:

No chapter-specific provisions  <> ‘Hybrid’/Combination <> Chapter-specific provisions

 Examples: Chapter-specific DS provisions (e.g. Articles 12.10-12.13, Korea-Singapore FTA, Art.

10.13, Chile-Thailand FTA, Articles 12.11-12.13, Hong Kong, China-Chile FTA).

 Chapter-specific exceptions (e.g. prudential carve out e.g. Art.12.9, Hong Kong, China-Chile 
FTA) 

 Korea-Peru FTA: Understanding on FS and measures (page 1032 of FTA text).

 USCMA: Art. 17.21 – in cases of invocation of Art.17.11 Exceptions >> qualifications of Chair
and panelists
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https://www.enterprisesg.gov.sg/-/media/esg/files/non-financial-assistance/for-companies/free-trade-agreements/korea-singapore-fta/legal-text/ksfta20legal20text1.pdf
http://www.sice.oas.org/Trade/CHL_THA_Final/CHL_THA_Text_e.asp#C10_A10_13
https://www.tid.gov.hk/english/trade_relations/hkclfta/text_agreement.html
https://www.tid.gov.hk/english/trade_relations/hkclfta/text_agreement.html
http://www.sice.oas.org/tpd/per_kor/per_kor_texts_e/12_KPFTA_Financial_Services.pdf
https://ustr.gov/sites/default/files/files/agreements/FTA/USMCA/Text/17-Financial-Services.pdf
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Financial Services - examples
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Chapter-specific provisions

Chile-Thailand FTA

Art. 10.13

Korea-Singapore FTA

Art. 12.12
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http://www.sice.oas.org/Trade/CHL_THA_Final/CHL_THA_Index_e.asp
https://www.enterprisesg.gov.sg/-/media/esg/files/non-financial-assistance/for-companies/free-trade-agreements/korea-singapore-fta/legal-text/ksfta20legal20text1.pdf
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Chile-Thailand FTA
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Art. 14.6 in DS Chapter

Art. 10.13 in FS Chapter

http://www.sice.oas.org/Trade/CHL_THA_Final/CHL_THA_Text_e.asp#C14_A14_5
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Korea-Singapore FTA FS Chapter
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Korea-Singapore FTA FS Chapter
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Korea-Singapore FTA FS Chapter
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Illustrative Hypothetical & Conclusion
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Economy A and Economy B are negotiating an FTA which will include digital trade, services and

investment chapters. A regulates the sale/transfer of digital products in various ways, but B does not.

If B’s investor establishes a business in A which facilitates the sale and purchase of digital assets in a

virtual environment in A (e.g. sale of digital ‘assets’ or tokens in a Metaverse system), it will be subject

to A’s regulations.

Some questions for policymakers:

What kinds of measures would be subject to FTA DS? [Scope issue]

 Should FTA disciplines be situated in the digital trade chapter, services/financial services chapter,

investment chapter, or all of the above? What relationship would such provisions have with IP

provisions?

What DS mechanism would be suitable for dispute avoidance/de-escalation and perhaps, speed?

What authorities/agencies should be involved and what would be their roles?
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